AUTHENTICATED , 
US. GOVERNMENT 
INFORMATION ^ 


HNANCIAL SERVICES AND GENERAL 
GOVERNMENT APPROPRIATIONS FOR 2013 


HEARINGS 

BEFORE A 

SUBCOMMITTEE OF THE 

COMMITTEE ON APPROPRIATIONS 
HOUSE OF REPRESENTATIVES 

ONE HUNDRED TWELETH CONGRESS 

SECOND SESSION 


SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL GOVERNMENT 

APPROPRIATIONS 


JO ANN EMERSON. Missouri. Chair 


RODNEY ALEXANDER, Louisiana 
JO BONNER, Alabama 
MARIO DIAZ-BALART, Florida 
TOM GRAVES, Georgia 
KEVIN YODER, Kansas 
STEVE WOMACK, Arkansas 


JOSE E. SERRANO, New York 
BARBARA LEE, California 
PETER J. VISCLOSKY, Indiana 
ED PASTOR, Arizona 


NOTE: Under Committee Rules, Mr. Rogers, as Chairman of the Full Committee, and Mr. Dicks, as Ranking 
Minority Member of the Full Committee, are authorized to sit as Members of all Subcommittees. 


John Martens, Winnie Chang, Kelly Hitchcock, and Ariana Sarar, 
Subcommittee Staff 


PART 5 

Page 


Federal Communications Commission 1 

Securities and Exchange Commission 163 

Federal Trade Commission 247 

FDIC — IG Testimony for the Record 335 



Printed for the use of the Committee on Appropriations 


3 . 





> 

z 

o 


C/3 

m 

Q 


CTl 

m 

z 

m 


CTl 

O 

m 


m 


> 

“Id 

“Id 

pa 

O 

“Id 

2 


3 

pa 




HNANCIAL SERVICES AND GENERAL 
GOVERNMENT APPROPRIATIONS FOR 2013 


HEARINGS 

BEFORE A 

SUBCOMMITTEE OF THE 

COMMITTEE ON APPROPRIATIONS 
HOUSE OF REPRESENTATrVH]S 

ONE HUNDRED TWELETH CONGRESS 

SECOND SESSION 


SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL GOVERNMENT 

APPROPRIATIONS 


JO ANN EMERSON. Missouri. Chair 


RODNEY ALEXANDER, Louisiana 
JO BONNER, Alabama 
MARIO DIAZ-BALART, Florida 
TOM GRAVES, Georgia 
KEVIN YODER, Kansas 
STEVE WOMACK, Arkansas 


JOSE E. SERRANO, New York 
BARBARA LEE, California 
PETER J. VISCLOSKY, Indiana 
ED PASTOR, Arizona 


NOTE: Under Committee Rules, Mr. Rogers, as Chairman of the Full Committee, and Mr. Dicks, as Ranking 
Minority Member of the Full Committee, are authorized to sit as Members of all Subcommittees. 


John Martens, Winnie Chang, Kelly Hitchcock, and Ariana Sarar, 
Subcommittee Staff 


PART 5 

Page 


Federal Communications Commission 1 

Securities and Exchange Commission 163 

Federal Trade Commission 247 

FDIC — IG Testimony for the Record 335 



74-464 


U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON : 2012 



COMMITTEE ON APPROPRIATIONS 

HAROLD ROGERS, Kentucky, Chairman 


C. W. BILL YOUNG, Florida i 

JERRY LEWIS, California i 

FRANK R. WOLF, Virginia 

JACK KINGSTON, Georgia 

RODNEY P. FRELINGHUYSEN, New Jersey 

TOM LATHAM, Iowa 

ROBERT B. ADERHOLT, Alabama 

JO ANN EMERSON, Missouri 

KAY GRANGER, Texas 

MICHAEL K. SIMPSON, Idaho 

JOHN ABNEY CULBERSON, Texas 

ANDER CRENSHAW, Florida 

DENNY REHBERG, Montana 

JOHN R. CARTER, Texas 

RODNEY ALEXANDER, Louisiana 

KEN CALVERT, California 

JO BONNER, Alabama 

STEVEN C. LaTOURETTE, Ohio 

TOM COLE, Oklahoma 

JEFF FLAKE, Arizona 

MARIO DIAZ-BALART, Florida 

CHARLES W. DENT, Pennsylvania 

STEVE AUSTRIA, Ohio 

CYNTHIA M. LUMMIS, Wyoming 

TOM GRAVES, Georgia 

KEVIN YODER, Kansas 

STEVE WOMACK, Arkansas 

ALAN NUNNELEE, Mississippi 


NORMAN D. DICKS, Washington 
MARCY KAPTUR, Ohio 
PETER J. VISCLOSKY, Indiana 
NITA M. LOWEY, New York 
JOSE E. SERRANO, New York 
ROSA L. DeLAURO, Connecticut 
JAMES P. MORAN, Virginia 
JOHN W. OLVER, Massachusetts 
ED PASTOR, Arizona 
DAVID E. PRICE, North Carolina 
MAURICE D. HINCHEY, New York 
LUCILLE ROYBAL-ALLARD, California 
SAM FARR, California 
JESSE L. JACKSON, jR., Illinois 
CHAKA FATTAH, Pennsylvania 
STEVEN R. ROTHMAN, New Jersey 
SANFORD D. BISHOP, jR., Georgia 
BARBARA LEE, California 
ADAM B. SCHIFF, California 
MICHAEL M. HONDA, California 
BETTY McCOLLUM, Minnesota 


1 Chairman Emeritus 


William B. Inglee, Clerk and Staff Director 


(ID 



FINANCIAL SERVICES AND GENERAL 
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Monday, March 19, 2012. 

FEDERAL COMMUNICATIONS COMMISSION 
WITNESSES 

JULIUS GENACHOWSKI, CHAIRMAN, FEDERAL COMMUNICATIONS 

COMMISSION 

ROBERT M. McKDOWELL, COMMISSIONER, FEDERAL COMMUNICA- 
TIONS COMMISSION 

Mrs. Emerson. The hearing will come to order. I would like to 
welcome our two witnesses. Chairman Genachowski and Commis- 
sioner McDowell from the Federal Communications Commission. 

Thank you all so much for being here today and for testifying on 
the FCC’s fiscal year 2013 budget request. 

While the FCC is funded by fees, congressional oversight over 
your budget is an important check on agency activities. This com- 
mittee is committed to fiscal responsibility, and we intend to make 
sure that all agencies under this subcommittee’s jurisdiction are 
operating both efficiently and effectively. 

The FCC is an agency that plays an important role in our coun- 
try’s telecommunications, television, radio, Internet, and cable in- 
dustries. These are services that are critical to American commu- 
nication and business. With technology changing faster and faster 
and the fact that you all have to keep up, it is amazing that you 
can do so while not hindering innovation. 

Overregulation of American communications systems hurts our 
economy at a time when we are still coming out of a recession. 

And I will say, and Chairman Genachowski knows this, that I 
still have serious concerns about the net neutrality order, as well 
as the Commission’s proposed disclosure of broadcasters’ political 
files, which we will talk about after you all give your opening state- 
ments. 

While I appreciate the agency’s eagerness, I think, in many 
cases, it would be helpful to slow down and consider the ramifica- 
tions of Commission rulemaking in lots of different areas. 

I should also note that you have made some in-roads in reform- 
ing the Universal Service Fund. However, I think there are some 
serious concerns about the fund that have yet to be addressed. And 
just so you all know, I heard a lot about this while I was home last 
week. 

We do appreciate the job that both you and your staff do. And 
once again, I welcome you, and I look forward to your testimony. 

( 1 ) 
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And now I would like to recognize my friend and colleague, Joe 
Serrano, for his opening statement. 

Mr. Serrano. Thank you so much. Madam Chair. 

You should know that whenever we meet here, the first thing we 
discuss quietly here is baseball. But today, we are discussing the 
fact that both of our district plans for our future political districts 
are in the Federal courts, and we have no idea where we are run- 
ning this year. 

Mrs. Emerson. Actually, I think ours are at the Supreme Court. 
Ours has been in the Federal courts, the State courts, to the State 
Supreme Court, and back to the Federal court. I am not sure that 
most judges undertake their judicial responsibilities thinking they 
are going to draw congressional lines at the same time. But good 
luck to you. I sort of know where my district is. 

Mr. Womack. Let the record reflect Arkansas is done. 

Mrs. Emerson. Missouri was actually the third done, and then 
we had a lawsuit filed very late. 

Mr. Womack. We measure twice, cut once in Arkansas. 

Mr. Serrano. Amazing. Thank you. Madam Chair. 

I would like to join you — I should not have started that — I would 
like to join you in welcoming Chairman Genachowski and Commis- 
sioner McDowell. 

Like many of the agencies we deal with in this committee, the 
FCC plays a vital role in our everyday lives, even though much of 
its important work takes place behind the scenes. The role of the 
FCC grows in scope and importance as technology becomes more 
affordable and as more people have access to the Internet through 
a variety of devices. I will be interested in hearing whether, with 
these rapid innovations, you have the resources to ensure that con- 
sumers are protected in the marketplace. 

As improvements in technology give more people access, they 
also mean that resources move online, and therefore, Internet ac- 
cess has become vital to being able to get a good education, find 
a job, or simply to connect with family around the world. Therefore, 
I am interested in the steps you are taking to broaden access and 
make sure that everyone who wants access can get it. 

One way to increase access to broadband is by allowing more 
spectrum to be used for that purpose. I know that in the coming 
year, an important goal for the FCC is to increase the available 
spectrum for broadband uses through congressionally-mandated 
spectrum auctions. I look forward to hearing more details about 
how you plan on conducting these auctions and what you expect 
the results of them to be. 

We will have time to discuss these issues as well, and your other 
priorities, during the question period. So, for now, I want to thank 
you both for your service and for appearing before us today. 

And please make sure that my new iPad works properly. Make 
sure nothing interferes. Thank you. 

Mrs. Emerson. You have the new new one? Pass it over. 

I now recognize you. Chairman Genachowski. If you could try to 
limit your opening remarks to 5 minutes, that will give us a little 
bit more time for questions. Thanks. 

Mr. Genachowski. Great. Thank you very much Chairwoman 
Emerson, Ranking Member Serrano, and the other members who 
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are here. I appreciate the opportunity to appear before you on the 
FCC 2013 budget. 

I am proud to say that few, if any, Federal agencies deliver a 
higher return on investment than the FCC. Spectrum auctions 
have raised more than $50 billion for the U.S. Treasury in the past 
two decades, and economists regard the economic value created by 
FCC auctions as being about 10 times that number, about $500 
million in value. 

A few weeks ago. Congress authorized the FCC to conduct vol- 
untary incentive auctions, a new market-based mechanism to re- 
purpose spectrum for flexible use, such as mobile broadband. Incen- 
tive auctions, which I am proud to say were originally suggested 
by the FCC 2 years ago, are an opportunity to unleash vitally need- 
ed additional spectrum for mobile broadband and create tremen- 
dous value for American consumers, while raising billions of dollars 
for deficit reduction. 

At the FCC, we are focused on faithfully implementing the incen- 
tive auction provisions and maximizing the opportunities of the 
new law for our economy and all Americans. It is a privilege for 
the FCC to be entrusted with this responsibility, which of course 
will require a great deal of work and effort by the agency. 

Incentive auctions are unprecedented. The U.S. will be the first 
country in the world to conduct them. It will be a multi-faceted 
task affecting major parts of our economy, involving many chal- 
lenging questions of economics and engineering. FCC staff is ana- 
lyzing the complex incentive auctions law — it is well over 100 
pages — assessing the challenges ahead, and developing a plan for 
implementation. 

Incentive auctions are part of our overall agenda to unleash the 
opportunities of modern communications technology to benefit our 
economy and all Americans. We focused the agency on broadband 
communications, wired and wireless. Together with my colleagues 
at the FCC, we have made tremendous progress in the past 3 
years, taking many steps to unleash investment, innovation, and 
job creation. These include freeing spectrum for both licensed and 
unlicensed use, modernizing and reforming major programs, like 
the Universal Service Fund, and removing barriers to broadband 
buildout. 

And indeed, private investment, innovation, and job creation are 
up across the broadband economy. These metrics, which are out- 
lined in my written statement, are up both when looking at 
broadband applications and services, and also when looking at 
broadband providers and network infrastructure. 

In 2011, the U.S. information and communications technology 
sector grew three times faster than the overall economy. 
Broadband is helping create new jobs all across the country, and 
not just for engineers, although it is vitally important that we lead 
the world in engineering talent, but also for salespeople, construc- 
tion workers, and small business owners increasingly using the 
Internet to boost sales and lower costs. 

We are also now ahead of the world in deploying 4G mobile 
broadband at scale, with 64 percent of the world’s 4G LTE sub- 
scribers here in the U.S. And these next generation networks are 
projected to add $151 billion in GDP growth over the next 4 years. 
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creating an estimated 770,000 new American jobs. In today’s 
hyper-connected, flat world, the success of American companies, as 
well as global prosperity, depends on a dynamic and open global 
Internet. And so we are working to preserve the Internet as a free 
market globally, and oppose international proposals that could sti- 
fle innovation. 

The health of our broadband economy would also be enhanced by 
closing broadband gaps. And so the FCC is focused on bringing uni- 
versal service into the broadband era. Today, millions of rural 
Americans live in areas with no broadband infrastructure. Our 
plan, adopted unanimously in October to modernize the Universal 
Service Fund, will spur wired and wireless buildout to hundreds of 
thousands of rural homes in the near term, and puts us on the 
path to universal broadband by the end of the decade, while keep- 
ing the fund on a budget. Together with my colleagues, we drafted 
a set of reforms that will drive efficiency, honor fiscal responsi- 
bility, and help bring broadband to rural America. 

In addition to the broadband deployment gap, we are making 
strides on the broadband adoption gap. Nearly one-third of Ameri- 
cans, 100 million people, haven’t adopted broadband. The Connect 
to Compete Initiative enlists government, nonprofit, and private 
sector leaders to tackle the barriers to adoption, one of several pub- 
lic-private initiatives driven by the commission to promote solu- 
tions to major challenges. 

Public safety is a core mission of the FCC. And the agency is 
working to harness the power of communications to make our com- 
munities safer. We are working with multiple stakeholders to ad- 
vance next generation 911. We accelerated the launch of Wireless 
Emergency Alerts that allows local. State and Federal authorities 
to send targeted alerts to mobile devices in an emergency. 

The FCC also provides value by protecting and empowering con- 
sumers. Working with wireless providers, we found a commonsense 
solution to bill shock, a problem that has cost millions of consumers 
tens, hundreds, and sometimes thousands of dollars in unexpected 
charges. 

Working with private sector, public, and nonprofit partners, we 
developed a Small Business Cyber Planner to help small businesses 
guard against cyber attacks, which are estimated to cost small 
businesses who are targeted an average of $200,000 in damages for 
each attack. 

Our work on cybersecurity continues. And I am hopeful that 
working with private and public stakeholders on our advisory com- 
mittee called CSRIC, we can make real progress on solutions that 
will promote greater security in our communications networks. 

I would like to highlight not only what the FCC has accom- 
plished but how we conduct our work. The FCC is committed to 
smart, responsible government. We have taken significant steps to 
modernize our programs and ensure that they are efficient and fis- 
cally responsible, saving billions of dollars. USF, which I men- 
tioned, Intercarrier Compensation, Lifeline, our video relay service; 
in each case, these are examples of modernized programs whose re- 
forms are collectively yielding hundreds of millions of dollars in an- 
nual savings already. 
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In addition to our programmatic changes, we have also reviewed 
the agency’s rules and processes, asking tough questions to make 
sure the agency is operating efficiently and effectively. In connec- 
tion with this review, we have already eliminated more than 200 
outdated rules and five unnecessary data collections, and we have 
identified two dozen more data collections for elimination. 

Internal reforms, like consolidated IT maintenance and a new fi- 
nancial system, have already saved the agency millions of dollars. 
And we have done everything I have listed and more with the low- 
est number of full-time employees at the FCC in 10 years. Maxi- 
mizing the ability of 21st century communications technology to de- 
liver value to the American people and doing so in a smart and re- 
sponsible way, that is the FCC’s record the past 3 years. And that 
is our plan for the year and years ahead as reflected in our 2013 
requested budget. 

To implement our responsibilities under the Communications 
Act, the budget requests a 2 percent increase over the previous 
year, from about $339 million to $347 million. This proposal is es- 
sentially flat, adjusted for inflation. As in previous years, the 
amount will be derived entirely from fee collections. The budget in- 
cludes a few small new initiatives, primarily technology invest- 
ments designed to save money and public safety investments aimed 
at saving lives. The budget also provides a flat number of full-time 
employees, which represents, as I said, the lowest number of FTEs 
in 10 years. 

Let me just conclude, the wired and wireless broadband sectors 
are critically important to our economy and our global competitive- 
ness. I look forward to working with the committee on imple- 
menting the new incentive auctions law and unleashing the oppor- 
tunities of communications technology for our economy and the 
American people. Thank you. 

[The prepared statement follows:] 
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Statement of 

Chairman Julias Genachowski 
Federal Communications Commission 


Hearing on the FCC’s Fiscal 2013 Budget Request 


Before the 

Subcommittee on Financial Services and General Government 
Committee on Appropriations 
U.S. House of Representatives 


March 19, 2012 

Chairwoman Emerson, Ranking Member Serrano, and other members of the 
Subcommittee, I appreciate this opportunity to appear before you on the FCC’s 
2013 budget. 

I’m proud to say that few, if any, federal agencies deliver a higher return on 
investment than the FCC. 

Spectrum auctions have raised more than $50 billion for the U.S. Treasury in 
the past two decades, and economists regard the economic value created by FCC 
auctions as being about 10 times that number, or $500 billion in value. The FCC 
has conducted 80 auctions, granting more than 30,000 licenses. A few months ago, 
a group of 1 12 leading economists from across the ideological spectrum wrote, 
“The original simultaneous, multiple-round auction system implemented in 1994 
was novel, but the FCC was able to implement the path-breaking auctions that 
were the basis for successful auctions around the world.” 

A few weeks ago, shortly after the Commission delivered its budget. 
Congress authorized the Commission to create, develop, and conduct voluntary 
incentive auctions - a new market-based mechanism to repurpose spectrum for 
flexible use such as mobile broadband. 

Incentive auctions are an opportunity to unleash vitally needed additional 
spectrum for mobile broadband and create tremendous value for American 
consumers, while raising billions of dollars for deficit reduction. 
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At the FCC, we’re focused on faith&lly implementing the incentive auctions 
provisions adopted by Congress, and maximizing the opportunities of the new law 
for our economy and all Americans. 

It’s a privilege for the FCC to be entrusted with this responsibility, which of 
course will require a great deal of work and effort by the agency. 

Incentive auctions are unprecedented. The U.S. will be the first country in 
the world to conduct them. It will be a multifaceted task affecting major parts of 
our economy, involving many challenging questions of economics and 
engineering. 

FCC staff is analyzing the complex incentive auction law, which is well over 
100 pages, assessing the challenges ahead, and developing a plan for 
implementation. 

Incentive auctions are part of our overall agenda to unleash the opportunities 
of modem communications technology to benefit our economy and all Americans. 

We have focused the agency on broadband communications - wired and 
wireless. In 2009, at the direction of Congress, we developed America’s first 
National Broadband Plan, which identified key challenges and opportunities 
throughout the broadband ecosystem, and proposed solutions to ensure the U.S. 
leads the world in broadband infirastmcture and innovation. In fact, one of those 
proposed solutions was incentive auctions. 

Since the Plan’s release, we have been working on its implementation. 
Together with my colleagues at the FCC, we have made tremendous progress in 
the past three years, taking many steps to unleash investment, innovation, and job 
creation. These include freeing spectram for both licensed and unlicensed use, 
modernizing and reforming major programs like the Universal Service Fund, and 
removing barriers to broadband buildout. 

And indeed, investment, job creation, and innovation are up across the 
broadband economy. These metrics are up both when looking at broadband 
applications and services, and when looking at broadband providers and networks. 

In 201 1, the U.S. information and communications technology sector grew 
three times faster than the overall economy. Broadband is helping create new jobs 
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all across the country - and not just for engineers (although it’s vitally important 
that we lead the world in engineering talent), but also for salespeople, construction 
workers, and small business owners increasingly using the Internet to boost sales 
and lower costs. 

The apps economy, which barely existed in early 2009, has already created 
almost 500,000 new jobs, according to expert estimates. 

And similar reports estimate that over the past several years wireless 
iimovation and investment are responsible for more than 1.5 million new jobs. 

In the past three years, the U.S. has regained global leadership in mobile 
iimovation. We are also now ahead of the world in deploying 4G mobile 
broadband at scale - with 64% of the world’s 4G LTE subscribers here in the U.S. 
And these next-generation networks are projected to add $151 billion in GDP 
growth over the next four years, creating an estimated 770,000 new American jobs. 

In 20 1 1 , overall investment in network infrastructure was up 24 percent 
from 2010, with broadband providers investing tens of billions of dollars in wired 
and wireless networks. 

Internet start-ups attracted $7 billion in venture capital in 201 1, almost 
double the 2009 level and the most investment since 2001. 

In today’s hyper-connected, flat world, the success of American companies, 
as well as global prosperity, depends on a dynamic and open global Internet. And 
so we are working to preserve the Internet as a free-market globally, and oppose 
international proposals that could stifle Internet iimovation. Working with our 
colleagues in government and stakeholders outside government, we are seeking to 
head off barriers to the global expansion of cloud computing, and encouraging free 
flows of data worldwide. 

And we are working to oppose proposals from some countries that could 
undermine the longstanding multi-stakeholder governance model that has enabled 
the Internet to flourish as an open platform for conununication, iimovation, and 
economic growth. 

If adopted, these proposals would be destructive to the future of the Internet, 
including the mobile Internet, and the U.S. government has consistently and 
strongly opposed such proposals. 
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This is why at the OECD last year, I worked with my colleagues in the U.S. 
government and in other countries to respond to significant threats to Internet- 
driven growth by adopting a broadly supported communique that emphasized the 
need for continued support of the multi-stakeholder model which has fostered 
innovation and opportunity worldwide. 

The health of our broadband economy would be enhanced by closing 
broadband gaps, and so the FCC has focused on bringing universal service into the 
broadband era. 

Today, millions of rural Americans live in areas with no broadband 
infrastructure. Our plan, adopted unanimously in October, to modernize the 
Universal Service Fund will spur wired and wireless broadband buildout to 
hundreds of thousands of rural homes in the near term, and puts us on the path to 
universal broadband by the end of the decade - while keeping the Fund on a 
budget. Together with my colleagues, we crafted a set of reforms that will drive 
efficiency, honor fiscal responsibility, and produce results for rural Americans. 

In addition to the broadband deployment gap, we are making strides on the 
broadband adoption gap. 

Nearly one-third of Americans - 100 million people - haven’t adopted 
broadband. The Connect to Compete Initiative enlists government, nonprofit, and 
private sector leaders to tackle the barriers to adoption - one of several public- 
private initiatives driven by the Commission to promote solutions to major 
challenges. 

The FCC's successful E-Rate program has already helped connect virtually 
every library and classroom in America, and in 2010 we adopted several important 
modernizations of the program, including removing barriers to wireless use, and 
removing barriers to schools opening their computer labs as hot spots for 
community Internet use when students aren’t in school. 

Public safety is a core mission of the FCC, and the agency is working to 
harness the power of communications to make our communities safer. 

We are working with multiple stakeholders to advance next-generation 9-1- 
1 . And we accelerated the launch of the Wireless Emergency Alerts system that 
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allows local, state and federal authorities to send targeted alerts to mobile devices 
of people who are in the vicinity of an emergency. 

The FCC also provides value by protecting and empowering consumers. 

Working with wireless providers, we found a common-sense solution to bill 
shock, a problem that has cost millions of consumers tens, hundreds, and 
sometimes thousands of dollars in unexpected charges. 

Working with government, private-sector, and nonprofit partners, we 
developed a Small Business Cyber Planner to help small businesses guard against 
cyber attacks, which are estimated to cost targeted small businesses an average of 
$200,000 in damages. 

Our work on cybersecurity continues. Based on the work of an FCC 
advisory committee made up of a range of private and public stakeholders, I 
recently called for several non-regulatory but substantial steps to address three 
important cybersecurity issues, and I’m hopeful that working with stakeholders we 
can make real progress on solutions that will promote greater security in our 
communications networks. 

I want to highlight not only what the FCC has accomplished, but how we 
conduct our work. The FCC is committed to smart, responsible government, and 
we have taken significant steps to modernize our programs and ensure that they are 
efficient and fiscally responsible - saving billions of dollars. 

Our work to modernize USF and Intercarrier Compensation will not only 
spur broadband buildout, it also eliminates billions of dollars in hidden subsidies 
firom- consumers’ phone bills. 

Our work to reform the Lifeline program is expected to save up to $2 billion 
over the next three years. Even before this order was adopted, we made changes 
that eliminated 270,000 duplicate subscriptions, saving $35 million. 

We reformed our Video Relay Service Program, which provides vital 
communications for people who are deaf or hard-of-hearing, saving $250 million 
per year without reducing availability of service. 
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In addition to our programmatic changes, we have also reviewed the 
agency’s rules and processes - asking tough questions to make sure the agency is 
operating efficiently and effectively. 

In connection with this review, we’ve already eliminated more than 200 
outdated rules and five unnecessary data collections. We have identified two 
dozen more data collections for elimination. 

We estimate that internal reforms like consolidated IT maintenance and new 
financial system have already saved the agency almost $8 million. 

And we’ve done everything I’ve listed and more with the lowest number of 
full-time employees in 10 years. 

Maximizing the ability of 21st century communications technology to 
deliver value to the American people, and doing so in a smart and responsible way. 
That’s the FCC’s record the past three years, and that’s our plan for the year and 
years ahead, as reflected in our fiscal 2013 requested budget. 

To implement our responsibilities under Communications Act, the 
Commission’s budget requests a two percent increase over the previous year level, 
from $339,844,000 to $346,782,000. This proposal is essentially flat adjusting for 
inflation. 

As in previous years, this amount will be derived entirely fi-om fee 
collections. These fimds will ensure the successful operation of the Commission’s 
core activities, including the strategic goals outlined in the Performance Plan 
submitted with the FCC’s budget. 

The requested amount is based on internal cost savings applied to essential 
ongoing projects, and necessary adjustments to our baseline. 

The budget includes a few new initiatives - primarily technology 
investments designed to save money, and public safety investments aimed at 
saving lives. 

The budget also provides a flat number of full-time employees, which 
represents the lowest number of FTEs in ten years, despite increasing workloads in 
many areas. Last year, a senior Apple executive wrote the FCC advocating for 
additional staffing for the FCC’s Office of Engineering and Technology - OET. 
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This office certifies that wireless devices use spectrum efficiently and don’t create 
harmful interference, among other things. The number of applications for certified 
devices has grown from 3,671 in 2001 to 13,645 in 201 1 and the explosive growth 
of complex devices like smartphones and tablets is increasing demands on OET 
staff with no signs of slowing down. Apple’s executive wrote, “If OET can 
complete its work efficiently, companies building iiuiovative devices can get those 
new products to customers quickly. But if applications for innovative devices are 
delayed because OET staff are overtaxed, consumers are the losers.” 

In conclusion, the wired and wireless broadband sectors are critically 
important to our economy and global competitiveness. I look forward to working 
with the Committee on implementing the new incentive auctions law, and 
unleashing the opportunities of communications technology for our economy and 
the American people. 

Thank you. 
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Chairman Julius Genachowski 



Since being sworn in as Chairman of the Federal Communications Commission in June 2009, 
Julius Genachowski has focused the agency on unleashing the opportunities of wired and 
wireless broadband. He has successfully pursued policies to promote investment and job 
creation, drive innovation, foster competition, and empower consumers. During Genachowski’s 
tenure, the FCC developed and is implementing the National Broadband Plan, an ambitious 
strategy to harness the opportunities of high-speed Internet, promote U.S. global 
competitiveness, and bring the benefits of 21st century communications to all Americans. 

Under Genachowski's leadership, the Commission has worked to modernize outdated programs 
and eliminate barriers to innovation and investment. The Commission adopted the landmark 
Connect America Fund, a once-in-a generation overhaul of the multi-billion dollar Universal 
Service Fund and related rules, transforming it from supporting telephone service to broadband 
The Connect America Fund replaces legacy programs with new market-driven, incentive-based 
policies to achieve universal broadband, both wired and wireless. 

The Commission is pursuing other forward-looking strategies to unleash the opportunities of 
mobile broadband, including freeing up spectrum and removing barriers to spectrum use and 
broadband build-out. The Commission under Genachowski's leadership developed a bold 
“incentive auctions" initiative to deploy market forces to reallocate broadcast spectrum from 
inefficient uses to flexible mobile broadband, which was signed into law in February 2012. The 
Commission also ordered the largest release of unlicensed spectrum in 1 5 years, building on the 
approach that gave us Wi-Fi. 

Through the Commission's Broadband Acceleration Initiative. Genachowski has advanced 
policies that reduce the cost and time required to deploy broadband infrastructure, including by 
streamlining the process for attaching communications equipment to utility poles and siting 
wireless towers. The agency has also taken strong and balanced steps to preserve Interact 
freedom and openness, and has worked to ensure that transactions promote competition, drive 
innovation and economic growth, and benefit consumers. 

Internationally, the Commission has worked to free up spectrum for mobile broadband, 
harmonize global spectrum policies, facilitate open market access for cloud computing, and 
promote greater Internet freedom, working with international organizations and through bilateral 
engagement with both major economies and developing countries. 
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Genachowski is committed to closing the nationwide broadband adoption gap. He has 
spearheaded a number of initiatives focused on broadband adoption and consumer 
empowerment, including the Connect to Compete program, which will provide job training and 
low-cost, high-quality laptops and broadband to low-income Americans; the Jobs4America 
initiative, which has been executing on its goal of bringing more than 100,000 new broadband- 
enabled contact center Jobs to the U.S. over two years; and worked with wireless providers to 
end “bill shock” and empower consumers with alerts for wireless voice and data overages. The 
Commission has also launched a series of cybersecurity initiatives, including the Small Biz 
Cyber Planner, which enables small businesses to develop a plan to protect themselves from 
cyber threats. 

The Commission has also worked to significantly improve the accessibility of technology and 
media, including by ensuring that people with disabilities can more easily use online 
communications services and content. 

The Commission is also working to harness modem communications technologies for public 
safety. On an accelerated schedule, the FCC is implementing PLAN, the new nationwide mobile 
emergency alerting system; it is working toward an interoperable nationwide mobile broadband 
network for first responders; and it is charting the transition to Next Generation 9-1-1 services, 
which will harness the latest communications technology - like the ability to send photos, 
videos, or texts - to revolutionize emergency response and save lives. 

The FCC under Genachowski’s leadership has been a model for excellence in government, 
including being named the most improved agency in the federal government by the U.S. Office 
of Personnel Management based on government-wide employee surveys. 

Prior to his FCC appointment, Genachowski spent more than a decade working in the technology 
and media industries as an executive, investor, and board member. He was Chief of Business 
Operations and before that General Counsel at lAC/lnterActiveCorp; Special Advisor at the 
private equity firm General Atlantic; and co-founder of the technology incubator LaunchBox 
Digital. 

Oenachowski’s confirmation returned him to the agency where, in the 1990s, he served as Chief 
Counsel to Chairman Reed Hundt, as well as Special Counsel to General Counsel William 
Kennard (later FCC Chairman, 1997-2001). He has served as a U.S. Supreme Court law clerk for 
two years, for Justice David Souter and Justice William J. Brennan, Jr., and as a clerk for Chief 
Judge Abner Mikva of the D.C. Circuit Court of Appeals. Genachowski worked in Congress on 
the staff of the House select committee investigating the Iran-Contra affair, and for then-U.S. 
Representative (now Senator) Charles E. Schumer. 

Genachowski received a J.D., magna cum laude, from Harvard Law School in 1991, and served 
as co-Notes Editor of the Harvard Law Review. In 1985, he received a B.A. from Columbia 
College, magna cum laude, where he was Editor of Columbia Spectator’s Broadway Magazine; 
re-established Columbia’s oldest newspaper Acta Columbiana; and was a writer and researcher 
for Fred Friendly, former President of CBS News. He was also a certified Emergency Medical 
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Technician, served on the Columbia Area Volunteer Ambulance, and taught cardiopulmonary 
resuscitation (CPR). 

President Obama nominated Chairman Genachowski in March 2009, and he was confirmed by 
the Senate on June 29, 2009. He serves on the Council of the Administrative Conference of the 
United States. President Obama also named Genachowski to lead the United States delegation to 
Poland for the commemoration of the 65th anniversary of the liberation of Auschwitz. 

A son of immigrants, Genachowski is married to Rachel Goslins and has three children. 
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Mrs. Emerson. Thank you, Chairman Genachowski. I do want to 
compliment you all on finding the $6 million plus in cost savings 
and efficiencies. That is something that we can talk a little bit 
about. I wish all agencies were doing what you all were on that 
front. 

Commissioner McDowell. Thank you. 

Mr. McDowell. Thank you, Chairwoman Emerson and Ranking 
Member Serrano, and all the members of the committee. It is ter- 
rific to be here today. This is my first appearance before your sub- 
committee. So thank you for having me. 

I would like to focus today on three matters currently before the 
commission: Number one, implementing the new spectrum incen- 
tive auction law the chairman outlined; number two, adopting uni- 
versal service contribution reform; and number three, examining 
the complexities and burdens of proposed rules governing the main- 
tenance of political advertising files by TV broadcasters; and lastly, 
I would like to address the specter of possible regulation of Internet 
governance by an arm of the United Nations. 

First, spectrum reform to make more parts of our airwaves avail- 
able to American consumers: As a result of the spectrum law re- 
cently passed by Congress, the FCC will create and conduct the 
most complicated spectrum auction or auctions in history. Mean- 
while, a debate continues over whether or how the FCC should 
shape the outcome of this process. History has proven that regu- 
lators’ attempts to over-engineer spectrum auctions often backfire. 
So I hope all of us can apply the lessons learned from the Commis- 
sion’s past missteps as we implement this new law. 

Our auction rules should be minimal and “future proof’, allowing 
for flexible uses of spectrum as technology and markets change in 
the years to come. Furthermore, I am optimistic that we can create 
a structure that offers opportunities for small, medium, and large 
companies to bid for and secure licenses without having to exclude 
any player from the auctions. I am confident that the FCC can get 
it right this time if it avoids regulatory hubris. 

Second is the urgent need to fix the taxing side of our Universal 
Service Fund subsidy. Last fall, the commission accomplished the 
complicated task of modernizing the high cost portion of USF by 
repurposing it to support next-generation communications tech- 
nologies, all while keeping a lid on spending. And the chairman 
and my colleagues. Commissioner Copps, who has since retired, 
and Commissioner Clyburn deserve a lot of credit for that. 

Thus far, however, the commission has addressed only some of 
the spending side of the USF equation. Perhaps even more urgent 
is the need to fix the taxing side of the ledger. In other words, how 
do we pay for all of this? The contribution factor, or the tax on 
American phone consumers, has risen each year from approxi- 
mately 5.5 percent in 1998 to almost 18 percent this year. This 
trend is unacceptable because it is unsustainable. We need to abate 
this automatic tax increase as soon as possible. 

Third is my concern regarding proposed new rules affecting TV 
broadcasters’ maintenance of the so-called political file. Now, trans- 
parency is a laudable public policy goal, especially in the context 
of political spending. Furthermore, providing broadcasters with 
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more cost-effective means to comply with FCC rules is also a noble 
endeavor. 

Congress should be aware, however, that the proposed rules cre- 
ate many factual, legal, and pragmatic complexities that are not 
obvious at first glance. The political file contains information re- 
garding candidates seeking to purchase political ads on TV, and it 
can shed light on the spending patterns of campaigns, political 
committees, third-party groups, SuperPACs, and such. 

Unlike other parts of broadcasters’ public inspection files, how- 
ever, the contents of the political file do not speak to whether a 
broadcaster is serving its local community of license. The political 
file is a tool, instead, for examining campaign spending rather than 
broadcaster behavior. Congress should be aware that this require- 
ment could be experiencing mission creep at the FCC. 

In October of last year, the commission proposed to reverse its 
2007 position regarding political file mandates, with little to no evi- 
dence that candidates, their representatives, or members of local 
communities served by broadcasters have been unable to access the 
required information, let alone that the benefits outweigh the costs. 
In fact, the evidence before the commission today illustrates that 
the proposed new rules could cost the TV broadcasting industry 
$15 million in upfront expenses to upload existing paper files to a 
new government Web site, while also forcing each station to incur 
upwards of $140,000 per year in recurring costs to maintain the in- 
formation in real time, as the FCC has proposed. 

Before going further, policymakers should be thoughtful and de- 
liberative when examining the implications and nuances that could 
arise as a result of the proposed rules. I still see many unanswered 
questions. 

For instance, number one, if the public policy goal of new rules 
is to produce more transparency in campaign spending, is the FCC 
the best agency to achieve such ends rather than the Federal Elec- 
tion Commission? Number two, would FCC requirements that are 
duplicative to FEC rules violate the Paperwork Reduction Act? And 
number three, among many others, and there are more in my writ- 
ten testimony, where are the equities in singling out only TV 
broadcasters for such disclosure requirements when political cam- 
paigns spend money on a plethora of outlets to contact and influ- 
ence voters such as radio, newspapers, the Internet, direct mail, 
outdoor advertising, cable television, satellite radio and TV, paid 
activists to knock on doors, and many, many more avenues for 
voter outreach? 

I am hopeful that we as policymakers can strike the right bal- 
ance between protecting core political speech and encouraging 
transparency without disproportionately burdening one of many 
outlets. 

Finally, all of us should be concerned with a well-organized inter- 
national effort to give an arm of the United Nations, known as the 
International Telecommunication Union, new powers over Internet 
governance through a renegotiation of a treaty. The Internet has 
flourished under deregulation, not only within our country but 
throughout the globe as well. But some countries, such as China, 
Russia, India, Iran, and Saudi Arabia, among many, many others, 
are working hard to change that, and we must stop them. 
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Thank you again for the opportunity to appear before you today, 
and I look forward to your questions. 

[The prepared statement follows:] 
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Thank you. Chairwoman Emerson, Ranking Member Serrano, and Members of 
the Subcommittee for inviting me to join you today. This is the first opportunity I have 
had to testify before your Subcommittee, and I am honored to be here. I have served as 
an FCC commissioner for nearly six years, and every day has been a privilege. 

The Federal Communications Commission (FCC) was created by Congress in 
1934, and today its influence reaches far beyond the radios, telephones and telegraphs of 
the 1930’s. By some estimates, the FCC holds sway over one-sixth of the American 
economy - or a slice of the economic pie that is the same size as the health care sector. 
Our actions touch the daily lives of all Americans. During my time at the FCC, I have 
advocated for market-based solutions to public policy challenges, or toward the lightest 
regulatory touch possible and only when absolutely necessary. 

It is also important to note that while all of the Commissioners ultimately vote on 
a budget proposed by the Chairman for delivery to Office of Management and Budget, I 
have never been involved in the development of the agency’s budget request. With that 
context in mind, I am happy to provide insight in response to any questions you may 
have. 


The FCC is always a busy place and this year is no different. Among the many 
important issues we are examining are: review of our media ownership rules, 
implementing a new statute governing low-power FM radio and FM translators, review 
of program access exclusivity agreements in the pay TV market, and review of the sports 
blackout rule, among many others. 

Today, however, I would like to focus on three additional policy initiatives 
currently before the Commission: implementing the new spectrum incentive auction law, 
adopting universal service contribution reform, and examining the complexities, legalities 
and burdens of proposed rules governing the maintenance of online political advertising 
files by television broadcasters. Lastly, I’d like to address the spectre of possible 
regulation of Internet governance by the International Telecommunication Union (ITU). 
Each of these matters involves expending Commission resources and, therefore, taxpayer 
dollars. 

Spectrum Poucy 


As Americans have become accustomed to using sophisticated mobile devices in 
their everyday lives, increased wireless activity has put new demands on our overall 
spectrum availability. Recognizing the need for spectrum to flow toward its highest and 
best use, a month ago. Congress passed legislation' that some estimate could place up to 
an additional 80 megahertz of prime television broadcast spectrum into American 
consumers’ hands. Congratulations on that bipartisan achievement. As a result of this 
law, the FCC will conduct the most complicated spectrum auction, or auctions, in history. 

' Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 1 12-96, §§ 6402-6404, 126 Stat. 156 
(2012). The Senate and House of Representatives voted on the conference report accompanying H.R 3630 
on February 17, 2012. H.R. Rep. No. 1 12-399, at 69-76 (2012) (Conf. Rep.). 
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Meanwhile, a debate continues over whether or how the FCC should shape the 
outcome of this process. History has proven that regulators’ attempts to over-engineer 
spectrum auctions often result in harmful, unintended consequences. Thus, I hope all of 
us can apply the lessons learned from the Commission’s past missteps as we implement 
this new legislation. 

I am committed to working with my colleagues to ensure that our auction rules 
are minimal and “future proof,” allowing for flexible uses in the years to come as 
technology and markets change. Furthermore, I am optimistic that we can create band 
plans that offer opportunities for small, medium and large companies to bid for and 
secure licenses without having to exclude any player from the auctions. 

I am confident that the FCC can get it right this time. And “getting it right” 
means avoiding regulatory hubris by keeping the government’s hands off of the 
marketplace’s steering wheel as much as possible. 

Universal Service Reform 


Last fall, the Commission accomplished the complicated task of modernizing the 
high cost portion of the Universal Service Fund (USF). Historically, the high cost fund 
only supported traditional telecommunications services and did not directly support the 
deployment of broadband. Also, the program has grown tremendously over the years 
without promoting efficiency. For example, the high cost fund subsidized multiple 
providers in the same area while other parts of our nation still remained unserved. 
Furthermore, the old structure allowed providers to receive subsidies to serve areas that 
were already served by unsubsidized competitors. In part, due to these and other 
inefficiencies, the high cost fund grew from $1.69 billion in 1998 to over $4 billion by 
the end of last year.^ 

The FCC’s reform efforts last fall addressed these issues, among many others, and 
transformed the high cost fund into one that will support next-generation communications 
technologies, while also keeping a lid on spending. Chairman Genachowski and 
Commissioners Copps (since retired) and Clybum should be commended for this 
accomplishment. 

Although reform of the high cost fund was a monumental achievement, I noted at 
the time that making changes to that program was merely a first step because the 
Commission only addressed the distribution, or spending, side of the USF equation. 
Equally important is the need to fix the contribution methodology, or the “taxing” side of 
the ledger. In other words, how we are going to pay for all of this? 


^ Similarly, the aggregate amount spent on all USF programs grew from $3.66 billion in 1998 to over $8 
billion through 201 1. Sources: Federal Communications Commission and Universal Service 
Administrative Company. 
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To put this issue in perspective, the universal service contribution factor, a type of 
tax paid by telephone consumers, has risen each year from approximately 5.5 percent in 
1998 to almost 1 8 percent in the first quarter of this year.^ This trend is unacceptable 
because it is unsustainable. We need to abate this automatic tax increase, and find a way 
to decrease and control the contribution factor. 

In a perfect world, the Commission would have conducted comprehensive reform 
by addressing both the spending and taxing sides at the same time. While the FCC did 
not include contribution reform in its landmark order last fall, I have urged the Chairman 
to initiate, and conclude, contribution reform as early this year as possible. 

Requirements on Television Broadcasters - Political Files 

Within the next few months, the Commission may vote on a proposal to place the 
political advertisement portion of television broadcasters’ public inspection files on a 
government-hosted website. Transparency is a laudable public policy goal, especially in 
the context of political spending. Furthermore, providing broadcasters with more cost- 
effective means to comply with FCC rules is also a noble endeavor. Congress should be 
aware, however, that this particular issue brings with it many factual, legal and pragmatic 
complexities that are not obvious at first glance. 

By way of background. Commission rules require the public inspection file to 
contain a series of documents, including information regarding broadcasters’ 
programming of local interest, hiring practices, correspondence from the public and the 
political file. Since 1965, broadcasters have kept these paper files at the relevant station 
under the mandate that they be available for inspection by any member of the public upon 
reasonable request. The contents of the public file generally speak to whether a 
broadcaster is serving its community of license properly. The Commission voted to 
require online posting of most portions of broadcasters’ general public inspection files in 
2007, but exempted political files from the requirements because the burdens outweighed 
the benefits.'* 

The political file contains information for candidates seeking to purchase political 
ads and sheds light on the spending patterns of campaigns, political committees, third- 
party groups and such. Unlike other parts of the public inspection file, the contents of the 
political file do not speak to whether a broadcaster is serving its local community of 
license. The political file is a tool for examining transparency in campaign spending 
rather than broadcaster behavior. Although Section 3 1 5 of the Act has mandated that 


^ See Proposed First Quarter 2012 Universal Service Contribution Factor, CC Docket No. 96-45, Public 
Notice, 26 FCC Red 16814 (OMD 2011). 

■' Standardfred and Enhanced Disclosure Requirements for Television Broadcast Licensee Public Interest 
Obligations, MM Docket Nos. 00-168, 00-44, Report and Order, 23 FCC Red 1274, 1322 (2008). The 
2007 order never went into effect because of challenges before the Commission, the courts and the Office 
of Management and Budget where the information collection was questioned under the Paperwork 
Reduction Act. 
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broadcasters keep a political file since 2002, Congress should be aware that this 
requirement seems to be experiencing “mission creep” at the FCC. 

In October 2011, the Commission proposed to reverse its 2007 position regarding 
political file mandates with little to no evidence that candidates, their representatives, or 
members of the local communities served by broadcasters have been unable to access the 
required information, let alone that the benefits would outweigh the costs. ^ In fact, the 
evidentiary record before the Commission illustrates that the proposed new rales could 
cost the TV broadcast industry $15 million in upfront expenses to scan existing paper 
files and upload them to a new government website while also forcing each station to 
incur upwards of $140,000 per year in recurring costs to maintain the information in real- 
time, or “immediately,” as the FCC has proposed. The record also shows that these new 
federally-mandated costs on businesses would likely be offset by cuts to local 
programming and newsgathering. Not only would such a rale be especially onerous for 
smaller and independent broadcasters in these challenging economic times, but it could 
also undermine long-standing federal policy to promote local programming. 

Furthermore, the proposed rales would require broadcasters to reveal proprietary 
and competitively sensitive advertising and rate information online. While the original 
goal of such disclosure may have been to create more transparency in the political 
spending process, the unintended consequence could be to encourage price signaling and 
other anti-competitive conduct by broadcasters that could produce harmful market 
distortions. 

Before venturing further down this regulatory road, policy makers should be 
thoughtful and deliberative when examining the implications and nuances that could arise 
as a result of their potential actions. I still see many unanswered questions: 

• If the public policy goal of new rales is to produce more transparency in 
campaign spending, is the FCC the best agency to achieve such ends? 

• Asa threshold matter, does the FCC possess the legal authority to require these 
political advertising disclosures be posted online?^ 

• Didn’t Congress intend through the Bipartisan Campaign Reform Act of 2002 for 
the expert agency on campaign finance disclosure matters, the Federal Election 
Commission (FEC), to be in charge of implementing campaign finance disclosure 
requirements? 

• If so, would FCC requirements that are duplicative to FEC rales violate the 
Paperwork Reduction Act? 


’ Even if such evidence exists, the Commission has enforcement mechanisms to handle matters of non- 
compliance. 

^ Broadcasters also have additional political disclosure requirements beyond what is in the Commission’s 
political file rule. 47 C.F.R. § 73.1943. In 2002, the Bipartisan Campaign Reform Act of 2002 (BCRA) 
amended section 3 1 5 of the Communications Act to require disclosure of purchases of broadcast time on 
behalf of a candidate or that communicates a political message of national importance. Bipartisan 
Campaign Reform Act of 2002 § 504, 47 U.S.C. § 3 15(e) (2002). The text of BCRA was not incorporated 
into the Commission’s rales through a rulemaking proceeding. 
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• In the wake of the Supreme Court’s decision in the Citizens Unitecf case, is it not 
the role of the legislative branch to debate and craft new laws in the campaign 
finance arena that would focus on the entities spending the money rather than 
having an agency, which has no expertise in campaign finance, regulate in this 
area? 

• Where are the equities in singling out only television broadcasters for such 
disclosure requirements when political campaigns spend money on a plethora of 
outlets to contact and influence voters including, but certainly not limited to, 
advertising expenditures on: radio, newspapers, the Internet, direct mail, outdoor 
ads, cable television, satellite radio and TV, paid activists to knock on doors, and 
many, many more avenues for voter outreach? 

Furthermore, the Supreme Court reiterated in its Citizens United decision that 
political speech is core protected speech under the First Amendment; therefore, as a 
threshold matter, the government’s ability to regulate in this area is severely curtailed. 

As a consequence, administrative agencies and Congress alike should think carefully 
before imposing new laws and regulations that could be construed by the Court as de 
facto, or “backdoor,” inhibitions on political speech. 

I am hopeful that we as policy makers can comply with all relevant laws while 
finding the right balance between protecting core political speech and encouraging 
transparency without disproportionately burdening one of many outlets. 

iNTERNATtONAL REGULATION OF THE INTERNET 

Finally, all of us should be concerned with a well-organized international effort to 
secure intergovernmental control of Internet governance. The Internet has historically 
flourished within a deregulatory regime not only within our country but internationally as 
well. In fact, the long-standing international consensus has been to keep govenments 
from regulating core functions of the Internet’s ecosystem. 

Unfortunately, some nations, such as China, Russia, India, Iran and Saudi Arabia, 
have been pushing to reverse this consensus by giving the International 
Telecommunication Union (ITU) regulatory jurisdiction over Internet governance. The 
ITU is a treaty-based organization under the auspices of the United Nations.* As Russian 
Prime Minister Vladimir Putin said last June, the goal of this effort is to establish 
“international control over the Internet using the monitoring and supervisory capabilities 
of the [ITU].”’ 


’ Citizens United v. Fed. Election Comm’n, 130 S. Ct 876 (2010) (prohibiting the government from 
limiting communications spending for political purposes by corporations and unions). 

* History, ITU, http://www.itu.int/en/about/Pages/histoty.aspx (last visited Dec. 7, 201 1). 

’ Vladimir Putin, Prime Minister of the Russian Federation, Working Day, Gov’t of the Russian FED’n, 
http;//premier.gov.ru/eng/events/news/15601/ (June 15, 201 1) (last visited Dec. 7, 201 1). 
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In 1988, delegates from 114 countries gathered in Australia to agree to a treaty that 
set the stage for dramatic liberalization of international telecommunications. '“Asa 
result, the Internet was insulated from government control and quickly became the 
greatest deregulatory success story of all time. 

Today, however, several countries within the 193 member states of the ITU" want 
to renegotiate the 1988 treaty to expand its reach into previously unregulated areas. A 
few specifics are as follows: 

• Subject cyber security and data privacy to international control; 

• Allow foreign phone companies to charge fees for "international" Internet 
traffic, perhaps even on a "per-click" basis for certain Web destinations, 
with the goal of generating revenue for state-owned phone companies and 
government treasuries; 

• Impose unprecedented economic regulations such as mandates for rates, 
terms and conditions for currently unregulated traffic-swapping 
agreements known as "peering;" 

• Establish for the first time ITU dominion over important functions of 
multi-stakeholder Internet governance entities such as the Internet 
Corporation for Assigned Names and Numbers, the nonprofit entity that 
coordinates the .com and .org Web addresses of the world; 

• Subsume under intergovernmental control many functions of the Internet 
Engineering Task Force, the Internet Society and other multi-stakeholder 
groups that establish the engineering and technical standards that allow the 
Internet to work; and 

• Regulate international mobile roaming rates and practices. 

These efforts could ultimately partition the Internet between countries that live 
under an intergovernmental regulatory regime and those member states that decide to opt 
out. Such a legal structure would be devastating to global free trade and rising living 
standards. It would also create an engineering morass. 

These latest attempts to regulate Internet governance have rallied opposition on a 
bipartisan basis. Chairman Genachowski has also been working to raise awareness on 
this important issue. 

For your convenience, I have attached a copy of a recent Wal/ Street Journal op- 
ed that I penned which provides more detail on the issue. {See Exhibit A). 


See International Telecommunication Union, Final Acts of the World Administrative Telegraphy and 
Telephone Conference, Melbourne, 1988: International Telecommunication Regulations (Geneva 1989), 
available at http://www.itu.mt/osg/csd/wtpf/wtpf2009/documents/ITU_ITRs_88.pdf (last visited Feb. 21, 
2012 ). 

” Overview, ITU, http://www.itu.int/en/about/Pages/overview.aspx (last visited Dec. 7, 2011). 
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Conclusion 

In svim, while serving as a commissioner, my focus has been to support policies 
that promote consumer choice offered through abundance and competition rather than 
regulation and its unintended consequences, whenever possible. In the absence of market 
failure, unnecessary regulation in the name of serving the public interest can have the 
perverse effect of harming consumers by inhibiting the constructive risk-taking that 
produces investment, innovation, competition, lower prices and jobs. I will continue to 
examine the FCC’s public policy challenges through this lens. 

Thank you again for the opportunity to appear before you today. I look forward 
to your questions. 


7 



27 


Exhibit A 


Robert M. McDowell, The UN Threat to Internet Freedom, WALL ST. J., Feb. 21, 2012, at A 19, available 
a/ http://oBlme.wsj.eom/article/SB10001424052970204792404577229074023195322.htral. 
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The U.N. Threat to Internet Freedom 

Wall Street Journal 
Febraary 21, 2012 
By Robert M. McDowell 

Top-down, international regulation is antithetical to the Net, which has flourished 
under its current governance model 

On Feb. 27, a diplomatic process will begin in Geneva that could result in a new treaty 
giving the United Nations imprecedented powers over the Internet. Dozens of coimtries, 
including Russia and China, are pushing hard to reach this goal by year's end. As Russian 
Prime Minister Vladimir Putin said last June, his goal and that of his allies is to establish 
"international control over the Internet" through the Internationa! Telecommunication 
Union (ITU), a treaty-based organization under U.N. auspices. 

If successful, these new regulatory proposals would upend the Internet's flourishing 
regime, which has been in place since 1988. That year, delegates from 114 countries 
gathered in Australia to agree to a treaty that set the stage for dramatic liberalization of 
international telecommunications. This insulated the Internet from economic and 
technical regulation and quickly became the greatest deregulatory success story of all 
time. 

Since the Net's inception, engineers, academics, user groups and others have convened in 
bottom-up nongovernmental organizations to keep it operating and thriving through what 
is known as a "multi-stakeholder" governance model. This consensus-driven private- 
sector approach has been the key to the Net's phenomenal success. 

In 1995, shortly after it was privatized, only 16 million people used the Internet world- 
wide. By 201 1, more than two billion were online — and that number is growing by as 
much as half a million every day. This explosive growth is the direct result of 
governments generally keeping their hands off the Internet sphere. 

Net access, especially through mobile devices, is improving the human condition more 
quickly — and more fundamentally — ^than any other technology in history. Nowhere is 
this more true than in the developing world, where unfettered Internet technologies are 
expanding economies and raising living standards. 

Farmers who live far from markets are now able to find buyers for their crops through 
their Internet-connected mobile devices without assuming the risks and expenses of 
traveling with their goods. Worried parents are able to go online to locate medicine for 
their sick children. And proponents of political freedom are better able to share 
information and organize support to break down the walls of tyranny. 

The Internet has also been a net job creator. A recent McKinsey study found that for 
every job disrupted by Internet connectivity, 2.6 new jobs are created. It is no 
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coincidence that these wonderful developments blossomed as the Internet migrated 
further away from government control. 

Today, however, Russia, China and their allies within the 193 member states of the ITU 
want to renegotiate the 1988 treaty to expand its reach into previously unregulated areas. 
Reading even a partial list of proposeds that could be codified into international law next 
December at a conference in Dubai is chilling: 

• Subject cyber security and data privacy to international control; 

• Allow foreign phone companies to charge fees for "international" Internet traffic, 
perhaps even on a "per-click" basis for certain Web destinations, with the goal of 
generating revenue for state-owned phone companies and government treasuries; 

• Impose unprecedented economic regulations such as mandates for rates, terms and 
conditions for currently unregulated traffic-swapping agreements known as "peering." 

• Establish for the first time ITU dominion over important functions of multi-stakeholder 
Internet governance entities such as the Internet Corporation for Assigned Names and 
Numbers, the nonprofit entity that coordinates the .com and .org Web addresses of the 
world; 

• Subsume under intergovernmental control many functions of the Internet Engineering 
Task Force, the Internet Society and other multi-stakeholder groups that establish the 
engineering and technical standards that allow the Internet to work; 

• Regulate international mobile roaming rates and practices. 

Many countries in the developing world, including India and Brazil, are particularly 
intrigued by these ideas. Even though Internet-based technologies are improving billions 
of lives everywhere, some governments feel excluded and want more control. 

And let's face it, strong-arm regimes are threatened by popular outcries for political 
freedom that are empowered by unfettered Internet connectivity. They have formed 
impressive coalitions, and their efforts have progressed significantly. 

Merely saying "no" to any changes to the current structure of Internet governance is 
likely to be a losing proposition. A more successful strategy would be for proponents of 
Internet freedom and prosperity within every nation to encourage a dialogue among all 
interested parties, including governments and the ITU, to broaden the multi-stakeholder 
umbrella with the goal of reaching consensus to address reasonable concerns. As part of 
this conversation, we should underscore the tremendous benefits that the Internet has 
yielded for the developing world through the multi-stakeholder model. 

Upending this model with a new regulatory treaty is likely to partition the Internet as 
some countries would inevitably choose to opt out. A balkanized Internet would be 
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devastating to global free trade and national sovereignty. It would impair Internet growth 
most severely in the developing world but also globally as technologists are forced to 
seek bureaucratic permission to innovate and invest. This would also undermine the 
proliferation of new cross-border technologies, such as cloud computing. 

A top-down, centralized, international regulatory overlay is antithetical to the architecture 
of the Net, which is a global network of networks without borders. No government, let 
alone an intergovernmental body, can make engineering and economic decisions in 
lightning-fast Internet time. Productivity, rising living standards and the spread of 
freedom everywhere, but especially in the developing world, would grind to a halt as 
engineering and business decisions become politically paralyzed within a global 
regulatory body. 

Any attempts to expand intergovermnental powers over the Internet — no matter how 
incremental or seemingly innocuous — should be turned back. Modernization and reform 
can be constructive, but not if the end result is a new global bureaucracy that departs 
from the multi-stakeholder model. Enlightened nations should draw a line in the sand 
against new regulations while welcoming reform that could include a nonregulatory role 
for the ITU. 

Pro-regulation forces are, thus far, much more energized and organized than those who 
favor the multi-stakeholder approach. Regulation proponents only need to secure a simple 
majority of the 193 member states to codify their radical and counterproductive agenda. 
Unlike the U.N. Security Council, no country can wield a veto in ITU proceedings. With 
this in mind, some estimate that approximately 90 countries could be supporting 
intergovernmental Net regulation — a mere seven short of a majority. 

While precious time ticks away, the U.S. has not named a leader for the treaty 
negotiation. We must awake from our slumber and engage before it is too late. Not only 
do these developments have the potential to affect the daily lives of all Americans, they 
also threaten freedom and prosperity across the globe. 

Mr. McDowell is a commissioner of the Federal Communications Commission. 
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Mrs. Emerson. Many thanks, Commissioner McDowell. It is nice 
to have you here, too. 

POLITICAL BROADCAST FILES 

I want to get into this whole issue, if we could, of political files. 
I am sure you all read the Washington Post article this morning. 

I am curious. Chairman Genachowski, where in your governing 
statute does it say that the FCC is, or has responsibility, the au- 
thority over campaign finance issues? I am kind of confused by 
this. 

Mr. Genachowski. Sure. Congress, in 2002, directed, required 
broadcasters to disclose information about campaign ads, et cetera. 
That was a codification of FCC rules that had been in effect for a 
long time. And the statute provides, orders the FCC to carry out 
those provisions. But if I could, the issue that is raised in this pro- 
ceeding is part of a broad effort to move from paper to digital. 

And in fact, the suggestion in the proposal that was made in Oc- 
tober, which was based on a widely praised report from about a 
year ago, identified the broadcaster public file as one of the last 
pieces of disclosure that was purely on paper. And in fact, the files 
literally are in filing cabinets at TV stations. And so the proposal 
in the notice was to enable the movement of all of that information 
from physical public files to digital. It is a proceeding that is open 
now. We are looking carefully at the record. And all of the issues 
that have been raised will be looked at. 

Mrs. Emerson. Okay. So tell us what information is available in 
the political files. I know that I personally do not have to go to a 
TV station, that I can get this information instantaneously, as my 
campaigns, as all of our campaigns, can do today. So, consequently, 
I am curious as to why you are doing this. What is it in the polit- 
ical file that you all are after. Tell us all of the pieces of that. 

Mr. Genachowski. Again, the proposal in the notice would apply 
to all of the different elements of the public file. The items that 
broadcasters have to maintain in their public file are actually pre- 
scribed by statute. 

[Clerk’s note. — Subsequent to the hearing, the FCC Chairman 
provided the following information:] 
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BROADCASTER PUBLIC FILES 

MR. GENACHOWSKI. I appreciate this opportunity to provide more 
information concerning the FCC’s public file requirement, and in particular, the legal and 
jurisdictional issues related to the political file component. In the Bipartisan Campaign 
Reform Act of 2002, Congress explicitly amended the Communications Act to require 
FCC licensees to make the political file “available for public inspection” and stated that 
the Federal Communications Commission “shall prescribe appropriate rules and 
regulations” to implement this provision. This law amended section 3 1 5 of the 
Communications Act to codify and expand the Commission’s political file rule, first 
adopted in 1938 under 47 C.F.R. 73.1934. The rules obligated licensees to provide 
information related to the use of the airwaves for political activities because transparency, 
accessibility and equal access are essential to serving the public interest goals of the 
Communications Act. 

Accordingly, Section 315 has always served broader public disclosure goals than 
those identified in the FEC’s organic statute. Congress established the FEC to regulate 
federal elections, and FEC reporting requirements are limited to federal elections. The 
FCC’s political file requires disclosure of information regarding all elective offices, 
including federal, state and local, as well as advertisements concerning political matters 
of national importance. The political file is “available for public inspection” in part to 
notify candidates of information pertaining to transactions by an opponent. Under 
Section 315, candidates require this information to assess equal opportunities rights 
corresponding to an opponent’s purchases of advertising time. 

The FEC does not collect any of the specific data that would be useful to 
candidates in connection with their equal opportunities rights, all of which appear in the 
political file, including: “(A) whether the request to purchase broadcast time is accepted 
or rejected by the licensee; (B) the rate charged for the broadcast time; (C) the date and 
time on which the communication is aired; (D)the class of time that is purchased.” FEC 
spending data requires disclosure of the aggregate amount expended during the period of 
time covered by the disclosure to a particular payee, the mailing address of the payee, the 
purpose of the transaction(s), the candidate’s name and federal office sought, and the date 
of disbursement. Perhaps most importantly, candidates must exercise their equal 
opportunities rights within seven days. Spending information is generally filed with the 
FEC weeks or months after an ad airs, meaning that candidates can not rely on FEC 
filings, and must rely on stations’ political files to exercise their rights. 

Typically, candidates make their television advertising purchases through media 
buyers. Under the FEC’s aggregate disclosure requirements, a candidate would only 
need to disclose the funds provided to a media buyer without disclosing how the media 


1 



34 


buyer allocated such funding - whether it goes to television, radio or print media, let 
alone how much was paid to each television station. There is no requirement to identify 
the specific components of the ad-sales transactions that broadcasters include in their 
political files, making the FEC disclosures of limited or no utility for a candidate seeking 
equal opportunities or letuning what rates their opponents paid or the schedule of time 
purchased, and of limited or no utility to members of the public who are seeking 
information about the purchasers of specific advertisements being carried on their local 
television station. 
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Mrs. Emerson. Right. 

Mr. Genachowski. The date and time of ads, the purchaser, the 
rates. It is listed in statute. 

Mrs. Emerson. Right. 

Mr. Genachowski. They are in the public file. And the intended 
audience of the public disclosures is the public at large. Any mem- 
ber of the public now who wants to see that information can get 
it. 

Mrs. Emerson. Right. 

Mr. Genachowski. But they have to go to the station, knock on 
the door, and ask to see the public file. 

Mrs. Emerson. I do not agree with you on that. Because, for ex- 
ample, our media buyers gave us all of that information in the last 
campaign instantaneously. I mean, we knew within 10 or 15 min- 
utes. And I can assure you my media buyer was not able to go to 
a Paducah, Kentucky, TV station, when they were in St. Louis. So 
I think a lot of that information is available now. 

I guess I am confused as to why you all are doing this when I 
can still get the information from the Federal Election Commission. 
In other words, for example, it says “Emerson for Congress” made 
this ad buy. Then I can certainly go to the EEC online and find out 
who all my contributors are. So I am confused by whether there is 
a problem that exists out there that we are trying to correct. 

Mr. Genachowski. The information that is in broadcaster public 
files, and broadcasters have been required by statute and by com- 
mission rules for many years as part of their obligations as public 
trustees to maintain certain information available for everyone in 
the public, for any citizen, for anyone to have access to it. The 
question in this proceeding is whether in the 21st century a disclo- 
sure obligation that is fulfilled by a filing cabinet alone makes 
sense, or whether common sense says, if broadcasters are required 
to disclose anything, as they are by statute, shouldn’t that be on- 
line? 

Most obligations that broadcasters have to disclose, in fact, in 
general, at the FCC, increasingly interactions are digital, not 
paper, whether it is applications, consumer complaints, license in- 
formation. And the suggestion in the report that came out last year 
was, as part of a general effort to move from paper to digital, as 
part of a general effort for transparency, if we are going to have 
any obligations at all on broadcasters as public trustees to make 
information public, shouldn’t that be online? And if it should, why 
should we exempt any particular category? Now, again, there have 
been questions raised in the record, and we will look at all of those 
as part of proceeding. 

Mrs. Emerson. But Commissioner McDowell said that you are 
just requiring this of broadcasters. What about cable companies, or 
radio stations? Where I live, you buy more radio than you do TV. 
So is this to apply across the board to every single electronic media 
outlet platform? 

Mr. Genachowski. We have not proposed expanding the obliga- 
tions on others. Broadcasters have had unique obligations as public 
trustees. In this case, the 2002 law singles out broadcasters to 
make these disclosures. There is a lot of history of broadcasters, as 
public trustees, having these obligations. We are not looking at new 
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requirements. We are looking at the existing landscape of broad- 
caster disclosures, should they or shouldn’t they move online. 

[Clerk’s note. — Subsequent to the hearing, the FCC Chairman 
provided the following information:] 

Mr. Genachowski. I appreciate this opportunity to clarify the issue of why only 
television broadcasters are affected by this Further Notice of Proposed Rulemaking 
(FNPRM). This FNPRM is part of a larger DTV Public Interest Obligation pro- 
ceeding that has focused on television broadcast stations since its inception in 1999. 
As our record in this proceeding indicates, approximately 60% of all political adver- 
tising dollars have been spent to date in the 2012 election cycle on affiliates of the 
four largest networks in the top 50 markets. 

The Commission has been working to ensure increased access to information on- 
line in other areas. Mother proceeding at the Commission has sought comment on 
whether to require online disclosure of public file information for radio licensees. 
(See Digital Audio Broadcasting Systems and Their Impact on the Terrestrial Radio 
Broadcast Service, Second Report and Order, First Order on Reconsideration and 
Second Further Notice of Proposed Rulemaking, 22 FCC Red 10344, 10391 (2007)). 

Mrs. Emerson. So what percentage of broadcasters are not put- 
ting this online? 

Mr. Genachowski. I am not aware that any broadcasters are 
putting 

Mrs. Emerson. Or have this in a database — let’s put it that way, 
not necessarily online. They keep electronic files as opposed to 
paper in filing cabinets. 

Mr. Genachowski. Well, the only way that I am aware that 
broadcasters make this information available to the public now is 
in paper at filing cabinets. If a citizen wants access to this informa- 
tion, which the law requires broadcasters to disclose, I am not 
aware of another option they have to get it from broadcasters. 

Many people do go to the stations, knock on the door, look at the 
public files, have access to the information. But in the 21st century, 
the question is whether common sense says let’s have that be on- 
line. 

Mrs. Emerson. So if I buy a series of TV spots, and the broad- 
caster has all of this information because I have paid for it. It says 
paid for by “Team Emerson.” Anybody’s media buyer can see this. 
So you are just asking the TV stations to then put this on a Com- 
mission-run website so the public can access it, as opposed to look- 
ing it up through the FEC. 

Mr. Genachowski. In fact, the disclosure goals of the statute 
and FCC rules are about the public in general. And the ordinary 
public does not have access to that information right now. 

Your point suggests that for broadcasters to make the informa- 
tion available online would not be a difficult step. One of the op- 
tions that is possible here is moving the obligation of broadcasters 
so that the paper file could be eliminated completely, eliminating 
a step, since broadcasters have this information in online formats 
anyway. They could make it available online, eliminate the phys- 
ical public file, and have information that is already required to be 
disclosed publicly available in easy, accessible ways for anyone who 
is interested. 

Mrs. Emerson. Why do you care about this? You have plenty of 
other things that are far more important to deal with, especially 
since we already have a Federal Election Commission who has ju- 
risdiction over campaign finance. I mean, I am just saying in the 
whole scheme of things, you are working on the spectrum auction. 
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you are working on other regulations, on USF; I mean why in the 
world is this a big priority? 

Mr. Genachowski. Well, again, across the board the FCC has 
been looking to move from paper to digital. Just in the last year 
alone, we have taken steps to move tariffs from paper to digital, 
radio renewal applications from paper to digital. Consumer com- 
plaints are now 95 percent digital. Licenses are digital. And so it 
should be really an easy thing to say anything that if it is paper, 
let’s move it to digital. Let’s allow companies that have obligations 
to not file anything in paper and move to digital. It should not be 
a time-consuming, difficult process. 

Mrs. Emerson. Commissioner McDowell, let me have your 
thoughts on this. I can tell you are not in favor of it based on this 
Washington Post article. But I am still perplexed as to why this is 
such a priority. 

Mr. McDowell. Well, good question. First of all, I have two key 
points to emphasize. This, as proposed by the FCC, with the word 
immediately, implies real-time online posting and also proprietary 
information, something I did not get a chance to talk about in my 
opening remarks. So broadcasters have actually come to us — actu- 
ally came to us in 2007, when the FCC actually first moved to have 
most of the public inspection file posted online. And the chairman 
is right; in most cases, that is much more cost-effective and easier 
for everybody and also is more easily accessible so that public in- 
terest groups, or academics, or just general members of the public 
can look to see what kind of programming of local interest broad- 
casters are providing to their local communities of license. And that 
is the important core mission of the FCC. 

As you pointed out, though, this is an election law issue regard- 
ing transparency in campaign spending. So broadcasters have actu- 
ally come to us now in a couple of ways, in 2007 and 2011 and 
2012 now, to say that actually this is not cheaper for them to do, 
the political file component of it, because of the implication that 
this would be real-time updating. And so some estimates are 
maybe $140,000 per year per TV broadcaster. And keep in mind, 
most broadcasters are not big businesses. Most are small busi- 
nesses. This might be sort of an unfunded Federal mandate of 
sorts. 

But also, the second component is that it would require them to 
disclose to the public immediately proprietary pricing information. 
Candidates’ campaigns are sort of entitled to the cheapest rate. 
And that becomes a competitive issue. So one of the potential unin- 
tended consequences actually could end up being price signalling 
among broadcasters in a particular market regarding what the low- 
est rate should be. 

Now, there is sort of, as you pointed out, buyers sort of know 
what the lowest rates are anyway. But having it out there in real 
time could cause some unintended consequences as well. 

So I think, you know, we need to sort through a lot of these. The 
chairman is right in that as part of BCRA, the Bipartisan Cam- 
paign Reform Act, also known as McCain-Feingold, of 2002, the 
FCC is charted with requiring broadcasters to keep political files 
with some of this information, including, by the way, if the cam- 
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paign committee just calls the station inquiring about ads, not just 
if there is a buy of the ads. And so that is important. 

But broadcasters are coming to us, not campaigns, saying the 
proposed rules might be unduly burdensome to them. So, you 
know, I think it is important for us to ask, what is the cost-benefit 
analysis here and to weigh that very carefully and deliberately? 
And also maybe, generally speaking, as policymakers, we should be 
asking if we want transparency in campaign spending, shouldn’t 
we turn the microscope around off of TV broadcasters and look at 
the campaigns or the political committees that are spending the 
money, and where is that money going? In that way, we get a more 
comprehensive view. I am not advocating that one way or the 
other, but I am saying if that is the goal, the FCC is not nec- 
essarily the best agency to do that, especially when we are just fo- 
cusing on the narrow issue of TV broadcasters and no other media. 

Mrs. Emerson. So then this begs the question that if in fact this 
rule goes forward, and broadcasters are forced do this, then I as- 
sume that you would then move to require them to do this for all 
advertising. In other words, let’s say you have got Kellogg’s and 
General Mills, and the Kellogg’s folks have a TV buy, and then 
General Mills wants to make sure that on its TV buy, it gets the 
same information. Would that be the next step here? Because I 
don’t know why you have to do it just for political ads and not all 
advertising. If you want people to be digital, then they got to be 
digital for everything, not just for political ads. 

Mr. Genachowski. That wouldn’t be the next step. And in fact, 
again, the political file is not the goal here. There are existing obli- 
gations on broadcasters that are part of their long-standing re- 
quirements as public trustees. And the question is, as with every- 
thing else that is happening, it is common sense to say it is time 
to move from paper to digital. So the commission is not looking at 
new requirements, new disclosure requirements, expanding disclo- 
sure requirements, but rather moving from paper to digital and in 
fact giving broadcasters the option to eliminate paper disclosures 
and move to digital. 

If I could comment very quickly on the proprietary point, it flows 
from that as well, we are not proposing to require any disclosures 
of information that already is not disclosed publicly. The issue is 
simply, should we move from paper to digital? And if we do, should 
we exempt any category, like political ads, from the general trend 
toward using digital for greater transparency? 

Mrs. Emerson. So you are going to require broadcasters to not 
only digitize political ads, but any buy that is made. 

Mr. Genachowski. No, no, no. The statute applies to political 
ads. 

Mrs. Emerson. I understand that. But if you are in fact so intent 
on digitalizing the political ads, then why would you not digitize all 
media buys? 

Mr. Genachowski. It is not in the statute. It is not in our rules. 
It is not something that has been raised. It is not something that 
we are looking at. The question that the commission is consid- 
ering — and again, we have a record before us. There have been a 
number of legitimate issues raised. And the staff is looking at all 
of those. But the general question is once there are disclosure obli- 
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gations, should they move from paper to digital, as across the 
board, we are moving from paper to digital? 

Mrs. Emerson. I understand what you are saying, but it still 
does not compute to me. Have you all done a cost-benefit analysis 
on determining how much this would cost? 

Mr. Genachowski. The record, in response to our notice, con- 
tains a good deal of information on costs and benefits. We will cer- 
tainly look at the costs and benefits before doing anything. That 
would be part of the analysis, and I think an important part of the 
analysis. 

Mrs. Emerson. Okay. 

Commissioner McDowell, do you have anything else to add? 

Mr. McDowell. Just to underscore for broadcasters, it is they 
who have come to us, it is they who came to us for the 2007 portion 
when we wanted certain parts of the public inspection file to be put 
online. But they are the ones coming to the commission saying this 
might be unduly burdensome with the requirements that it be post- 
ed in real time. That means hiring one or more people to staff that 
and post these things in real time. And for a small broadcaster, es- 
pecially in smaller markets, or even larger markets, that is very 
expensive. 

Keep in mind that there is legislation that was voted out of the 
House that would require the FCC to conduct appropriate cost-ben- 
efit analyses when adopting new rules that are sort of real and not 
cursory. So that might be something to think about in this context 
as well. 

Mrs. Emerson. Yes. And we will pursue that at some other 
point, because sometimes I wonder how those cost-benefit analyses 
are actually performed. But I have taken way, way more than my 
5 minutes. 

So, Joe. 

Mr. Serrano. You are El Jefe. 

Mrs. Emerson. I know. It is just I wanted to finish this. Thanks. 

Mr. Serrano. No, thank you. And I understand. Because I had 
no intention to discuss this subject, but it has become an inter- 
esting subject. And I think it is important, as we look at it, to re- 
member a couple of things. 

First of all, broadcasters complaining. I do not know in the his- 
tory of this country there has ever been a business person who 
gladly was told to do something and said, great, I want to do that. 
Most people will tell you it costs money to do that, and they cannot 
do it until they are told: do it, in another way. 

Secondly, I do not know that what Kellogg’s has to say about gra- 
nola or vice versa has any bearing on who the next President of 
the United States will be or who will be elected to Congress. And 
I think we have to understand that at the bottom of this issue is 
the fact that some folks in the political arena, and therefore people 
associated with them, have been for the last few years very happy, 
and I must say on all sides, very happy with the fact that they do 
not have to disclose as much as some people would like them to 
disclose as to who is paying for these ads and who is behind it. 

So it is okay to talk about the FCC mandating. It is okay to talk 
about unfunded mandates. It is good to talk about everything else. 
But I think we can kid ourselves in understanding that there is a 
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bottom line issue here, and that is the understanding by some folks 
that this information should not be available. Now, to me 

Mrs. Emerson. Will you yield? 

Mr. Serrano. Sure. 

Mrs. Emerson. No, go ahead and finish that sentence, but then 
would you yield? 

Mr. Serrano. But to me, what the Chairman has said, and Mr. 
McDowell, the Commissioner, has not spoken against, is that ev- 
erybody is putting information online. Why not this information 
also? It costs Congress money, more than it used to spend, to go 
online and put this information forward of what we do. It is costing 
them right now to broadcast this online, this hearing. But that is 
important. I am sure it costs the Supreme Court to put all their 
findings online. It will cost the Census Bureau — a great story I 
read today about the 1940 census coming out, and it will be online 
soon. And after that, you will be able to trace it by name and so 
on as to what happened after the Great Depression and the migra- 
tion, for instance, of African Americans from the South to the 
North, and in my case, from Puerto Rico and other places to New 
York. This is information that is being put out that is necessary. 
It costs money. 

So I think on one hand, we should understand that there is a 
need to take all the information and put it online. That is just the 
world we live in now. Otherwise, I would not have spent all this 
money on an iPad, you know, that I paid for myself. This way I 
can watch baseball, too. And the other thing, too, is that there is 
this desire not to tell. Somehow it bothers people — and I am not 
speaking about you — but it bothers a lot of people in this country 
that you should know who is saying, I am a great Congressman, 
or that I am not a great Congressman. And I think we should 
know. 

Mrs. Emerson. And I would just ask you to yield for one second 
to say that all of that information is available online through the 
Federal Election Commission. 

Mr. Serrano. Right. But these are commercials put on a TV sta- 
tion. These are commercials also put eventually on a radio station. 
There is a role, as mandated by Congress, and a role just mandated 
by the circumstances. This is using our airwaves. And our airwaves 
belong to the public. And who is paying to say that that guy should 
not be elected and that he once was a member of a group that he 
should not have been a member of, whatever; we should know who 
is paying for that. So I do not have a problem with that kind of 
disclosure. We disclose a lot personally. We need to do more of that. 
But that is just my two cents. 

REGULATIONS 

Now, let me ask a Republican-type question, since somebody 
might say I asked a Democrat-type question, or made a comment. 
As you well know, this Administration has instructed each Federal 
agency, even the independent ones, such as the FCC, to examine 
and eliminate, if appropriate, unnecessary regulations. How is this 
effort going at the FCC? 

And Commissioner McDowell, do you see an uptick in this effort 
given your history at the FCC? 
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Mr. Genachowski. We have taken our obligation to review un- 
necessary rules for elimination very seriously. It was something 
that I talked about in my very first day as chairman. As soon as 
the President issued an executive order asking the independent 
agencies to join the other agencies in doing reviews of rules, we 
said, one, we are already doing it, and we will continue doing it. 
We have eliminated over 200 unnecessary regulations. We have 
eliminated five data collection obligations. We have identified an- 
other dozen data collection obligations for elimination. And we will 
continue to do that. And we run a regular process to identify out- 
dated rules for elimination. 

Mr. Serrano. Can you give me, before you answer, just for an 
example, for the record, one that was eliminated, one that we 
would be familiar with perhaps. 

Mr. Genachowski. So they extend both from eliminating rules 
like ones that were still on the books that applied to telegraph. Sec- 
ond, we eliminated the fairness doctrine requirements from our 
books. We have also eliminated requirements that restrict spec- 
trum use, promoting flexible use of spectrum that Commissioner 
McDowell talked about. So the regulations that we eliminated, they 
extend from the why is that still on the books, to there are barriers 
and burdens to innovation investment that should not there, and 
we should eliminate them. 

Mr. Serrano. Mr. McDowell. 

Mr. McDowell. Thank you. 

And I take the Chairman at his word. And by the way, we have 
a very good working relationship. And he does not take it person- 
ally when I dissent. So that is worth a lot in this town I think. So 
I would love to see a comprehensive list of those 200. I do not have 
one. So that would be helpful, I think. In some cases, we would 
have to vote on them. In other cases, we do not have to vote on 
them. So I will take him at his word that he says there are 200 
requirements that have been removed from the books. At the same 
time, I know I have dissented from a few orders where there were 
rules added to the books. So I think numerically saying maybe 
there are 200, that is terrific, let’s continue that trend. But at the 
same time, let’s make sure we are not taking one step forward, two 
steps back with more regulation. 

Mr. Serrano. But you do not know of any that have been with- 
drawn? You say there are 200, but you have not seen that list. 

Mr. McDowell. You know, I do not have the list. I may have 
voted on a fraction of those. But I have not seen a comprehensive 
list of those 200. And that might be helpful to disclose that. 

Mr. Serrano. I am sure this friendly hearing, and the example 
that we set here, will allow you guys to share that information so 
that we know. 

Mr. McDowell. I am sure. 

CONNECT TO COMPETE INITIATIVE 

Mr. Serrano. Chairman Genachowski, please tell us about your 
Connect to Compete Initiative, and update us on how this effort to 
increase Internet accessibility to disadvantaged families is working. 
And you know, this is an issue that continues to trouble many of 
us. And it is really a bipartisan thing. We have grown and we have 
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grown, and the Internet and all these other gadgets we have and 
everything, and yet we still manage to leave some folks behind. 
And that is not right. That is not right anywhere. And we are not 
the best in the world — we are the best in the world as a country — 
we are not the best at including everybody in these new tech- 
nologies. So what are we doing? 

Mr. Genachowski. About a third of Americans who could have 
broadband do not. And as you indicate, in a world where, for exam- 
ple, job postings have moved almost completely online, and job ap- 
plications are in almost all cases required to be submitted online, 
not having access to broadband is a very big deal. The percentages 
that I mentioned are highest in particular communities from rural 
Americans, the elderly, and minority communities. There are a 
number of different reasons for it. There is no silver bullet to mov- 
ing the needle on adoption. 

The Connect to Compete Initiative is something that we have 
great hope for. One of the issues that some people face in signing 
up for broadband is cost. Another issue is digital literacy. Some 
people do not know how to use a computer. They do not know how 
to upload documents. The cable industry, to their credit, announced 
a program to offer low-cost broadband, $9.95 a month, to families 
who have kids on school lunch programs. And companies, other 
companies joined this initiative to help on the digital literacy side. 
Microsoft, for example, is offering more courses to help people un- 
derstand how to use basic software. Best Buy is deploying its Geek 
Squad to help people understand the basics of the Internet. 

This is a bipartisan issue. It is a broad national challenge. And 

1 look forward to working with the committee and with my col- 
leagues to find ways to improve the broadband adoption metrics. 

Mr. Serrano. Thank you so much. 

Mrs. Emerson. Mr. Alexander. 

Mr. Alexander. Thank you, ma’am. 

Mr. Chairman, we are glad to have you here today. 

BUDGET REDUCTIONS 

You submitted a budget to the Congress about 2 percent above 
last year’s budget. And you know, in Washington standards, that 
is good. But if you look at some of the other agencies, the FTC, for 
instance, 4 percent less than last year. Since those that you regu- 
late pay that bill, is there anything in your department that could 
be trimmed back a little bit so we could get down to less than the 

2 percent? 

Mr. Genachowski. I am concerned about whether we can accom- 
plish our mission with the budget. And we did a lot of work in de- 
veloping the budget to save as much money as we can. We received 
a letter, for example, from Apple, and we have heard from some 
other device makers very concerned about whether we have the re- 
sources we need to deal with the proliferation of new devices like 
that iPad. Because each of those devices has to be certified by the 
FCC as being compliant with emissions obligations. So I am con- 
cerned about that. I am concerned about the growing complexity of 
our work. And some of the increase that you mentioned is directly 
related to saving money. And so, for example, we have proposed 
data center consolidation initiatives and Cloud computing initia- 
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tives that will cost, I think the number is about $6 million in 2012. 
But those we project will save about $2.5 million on an annual 
basis once they are completed. It is exactly the kind of thing that 
every private sector company is doing, looking to make targeted in- 
vestments to save money and lower the baseline. 

UNIVERSAL BROADBAND 

Mr. Alexander. Okay. A minute ago you said about a third of 
the public could have but do not have broadband. Tell me what 
that means. 

Mr. Genachowski. Well, there are two universal broadband gaps 
both presenting very significant issues, but they are somewhat dif- 
ferent. So one is the broadband deployment gap. There are millions 
of Americans who live in rural areas where there is no broadband 
infrastructure at all. And in our universal service reform that we 
worked on together. Commissioner McDowell and I and our col- 
leagues, we sought to reform an outdated program to efficiently 
drive broadband deployment to rural America where there is no in- 
frastructure at all. 

And then there is the broadband adoption gap. These are areas 
where the infrastructure is there, but people haven’t signed up. So 
if you haven’t signed up, you can’t look for a job on line. And if 
your kid is required as part of their schoolwork to be on line, they 
can’t do it. There is a teenage girl in Florida who wrote us to say 
that to do her homework, she goes to the library at night and sits 
outside because the library is closed to get access to their WiFi be- 
cause her family doesn’t have broadband at home. That is the 
broadband adoption issue, and the metric is about one-third of 
Americans have not adopted broadband. 

Mr. Alexander. There are few things out there when you are 
having town hall meetings that stir anger any more than the re- 
ports about the cell phones. Does the Universal Service Fund buy 
cell phones for those below poverty? 

Mr. Genachowski. Well, there is a program called Lifeline that 
has existed for many years to help low-income people have access 
to basic telecommunications service like a telephone. Just last 
month, 2 months ago, we adopted some major reforms to that pro- 
gram, many significant reforms, to make sure that we tackle any 
waste and inefficiency and abuse in those programs. Every dollar 
in a program like that should go toward its intended purpose. 

Mr. Alexander. I didn’t get an answer. Do you buy cell phones 
for people? 

Mr. Genachowski. There is a program that subsidizes commu- 
nications access, and it does subsidize mobile phone use. Only one 
per person allowed, so people can choose under the program be- 
tween landline access or mobile access. The program is designed to 
make sure that low-income people have access to basic communica- 
tions services. 

Mr. Alexander. Do we have any idea how many phones there 
are out there that the taxpayers have paid for? 

Mr. Genachowski. I would hesitate to guess, but we can get that 
information for you. 

[The information follows:] 
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FCC’S Lifeline Program 

Mr. Genachowski. The FCC’s Lifeline Program does not provide cell phones or 
handsets to beneficiaries; Lifeline only subsidizes service. The Commission has not 
provided funds for free cell phones except during the Hurricane Katrina crisis. The 
Commission Order in that instance noted: 

“To facilitate the access of evacuees and other displaced persons to telecommuni- 
cations services, any person approved for individual FEMA housing assistance or de- 
termined by FEMA to be eligible for such individual housing assistance relating to 
the hurricane will be eligible for federal Lifeline support for a free wireless handset 
and a package of at least 300 minutes of use, not to exceed $130 per household, 
until March 1, 2006.” 

During that program, the Commission did not track the number of phones, but 
total support was estimated at $14 million. 

Mr. Alexander. Okay. Thank you. 

Mrs. Emerson. Mr. Womack. 

POLITICAL BROADCAST RECORDKEEPING 

Mr. Womack. Thank you, Madam Chairwoman. 

And thank you, Mr. Chairman and Commissioner, for being here 
today. I have got a couple of questions, and as I explained to the 
Chairman before the hearing began today, I have got a little back- 
ground in broadcasting, small-market radio, and I have a couple of 
questions about that. And I know a lot of the discussion has been 
about public inspection files as it concerns TV broadcasters and 
what have you, but I have got a constituent in my district that 
owns five radio stations. He also happens to be my father. And 
when we talk — because it has been a while since I have been in the 
trade. My relationship to the business now is he interviews me 
once in a while. 

But his argument is the onerous recordkeeping that he has to 
keep specifically in the area of equal opportunity employment. 
Now, you have to understand that his business is in an area where 
there is a pretty significant population of Latinos in the area, and 
he has to, I think, according to him, if I understand his expla- 
nation, that he has to keep these — he has to go to great extremes 
to promote and to try to recruit potential applicants into his oper- 
ation from a certain ethnic minority or other minorities, and he is 
finding it increasingly difficult to do because of the available pool. 
But at the same time the FCC has these requirements for this 
massive recordkeeping. 

Now, understand this is a small business. You have already al- 
luded to the fact that so many of the things that we are talking 
about — the Commissioner said it a minute ago — a lot of these busi- 
nesses are very small businesses, and, in his case, a very, very 
small business. And this is an extraordinary hardship on the com- 
pany to try to meet these demands. So what gives? 

Mr. Genachowski. Well, the EEO obligations in general are very 
long-standing at the Commission and serve very worthy purposes. 

Mr. Womack. I don’t dispute that at all. 

Mr. Genachowski. I understand that. I am not aware of the spe- 
cific concerns. I will say that as a general matter, anything that we 
can do to reduce unnecessary burdens particularly on small busi- 
nesses we would be very open to looking at. We do run general pro- 
ceedings asking for input on how we can reduce unnecessary bur- 
dens. 
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I appreciate the question, and we will go back and look at any 
issues in that area and make sure that any recordkeeping require- 
ments are required necessarily and efficiently meet the purposes of 
the rules. 

Commissioner. 

Mr. McDowell. I will take him at his word that we will take 
a look at that, and obviously the EEO requirements are a matter 
of law and also a good idea. But if they can be streamlined, I would 
certainly support it, as you might have guessed, so we can get 
working on that. 

Mr. Womack. Fantastic. Thank you. 

I was kind of captivated by the discussion about the inspection 
file. And I can certainly appreciate the fact that in a digital age we 
are in right now, it shouldn’t be a problem to upload a lot of the 
stuff that would be in a paper file to an on-line presence. I guess 
my question comes down to what — do we have mission creep, as we 
call it, in the military between EEC, FCC? How do we decide and 
discern between the two Federal agencies who is responsible for 
what? Because it appears to me that we have the FCC involved in 
something that is clearly a matter of the EEC. So help me under- 
stand that. 

Mr. Genachowski. To be the extent the FCC is involved in this 
area, it goes back many, many years. Part of the public trustee ob- 
ligations of broadcasters — as I mentioned. Congress codified this in 
2002. 

Mr. Womack. Sorry to interrupt, but does it precede the EEC, 
these rules that go back as you say? 

Mr. Genachowski. I am not sure, but I think it might. The basic 
obligations of broadcasters to make disclosures when it comes to 
elections and candidates goes back many, many years and has been 
implemented by administrations of both parties. And in this pro- 
ceeding the question isn’t should we change those, add to those, 
subtract to those, but rather should they move from a physical pub- 
lic file to on line? 

And you mentioned small businesses, and Commissioner 
McDowell mentioned that as well. One of the suggestions that 
came into the record was to look at ways to exempt small busi- 
nesses from this move, or give them more time to make their tran- 
sition. In general, even small broadcasters are engaging with the 
FCC on line. Renewal applications have to be on line. They are, 
after all, broadcasting. 

But to the extent that there are big issues that can be addressed, 
those are issues that can be addressed on the record, and we will 
look at them. 

Mr. McDowell. I want to clarify that broadcasters came to us 
and wanted us to move a lot of those file requirements to be on 
line, but they wanted the political component carved out because 
of the costs. So that is really, I think, what is at issue here. It is 
not transparency; it is the cost to broadcasters of, first of all, 
uploading the old files and then maintaining in real time. 

I don’t think anything is against disclosure, transparency. That 
is a very good thing, and it is a good point for Congress to consider, 
which is the FCC the best-equipped agency to be in the Federal 



46 


election law business, or is that the role of the FEC? So I think we 
should keep all of that in mind. 

REGULATIONS 

Mr. Womack. The Chairman mentioned earlier today in discus- 
sions about some of the regulatory burdens that have been dropped 
over time, and you mentioned specifically fairness doctrine. What 
are the requirements today? Help me out there understand in re- 
gard to the fairness doctrine what is the requirement today and 
whether or not there is any initiative under way or thought process 
under way to bring back, shall we say, this fairness doctrine. 

Mr. Genachowski. Just the opposite. I feel very strongly about 
the First Amendment, free speech. The fairness doctrine, in my 
view, was a bad First Amendment idea from the start, and I was 
pleased to work with my colleagues to eliminate the last vestiges 
on the books. 

Mr. McDowell. So about a year ago I was giving a speech, and 
we were going through — and I asked my legal team to go through 
the FCC’s rules to find instances of rules that could be gotten rid 
of, ones that had outlived their usefulness. Everyone thought the 
fairness doctrine died in 1987, and actually parts of it, the heart 
and soul of it really, remained on the FCC’s books. The FCC just 
decided not to enforce it back in 1987. So the Chairman, I think, 
very graciously took that cue and got rid of it from our books. 

But the bigger issue can also be, you know, when you say “fair- 
ness doctrine,” all of a sudden all the phones at radio stations do 
light up, and the blogosphere starts to light up as well. But there 
are other ways the FCC can regulate speech through broadcast li- 
cense renewals. I am not saying constitutionally they can, but 
pragmatically they can. So as we go through our quadrennial re- 
view of our media ownership rules which could determine what the 
licensing term is, will it be 8 years, will it be 3 years, what will 
be the criteria for getting your license renewed, et cetera, it is im- 
portant to look at those rules as well. 

And I take the Chairman again at his word, but anything in a 
perhaps future Commission that could constructively be a resurrec- 
tion of the fairness doctrine, mark my words, it won’t be called the 
fairness doctrine, it would be called something else. So we have to 
keep that in mind always. 

Mr. Womack. One final question in this round, and then I have 
some questions about broadband to come up later. Is the FCC the 
proponent agency on — I and won’t get this term right, but I can ex- 
plain it — the royalty fees paid to the songwriters, artists? It is not 
under an FCC umbrella; is that correct? 

Mr. Genachowski. Correct. 

Mr. Womack. Whose umbrella is that under? 

Mr. McDowell. I don’t know, but it is not us. 

Mr. Womack. That is a good thing. That will save a couple of 
minutes of my round of questions. I yield back. 

Mrs. Emerson. ASCAP and BMI are in charge of that. 

Mr. Diaz-Balart. 

Mr. Diaz-Balart. Thank you very much. Madam Chairwoman. 
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LIGHTSQUARED 

Mr. Commissioner, good to see you. 

Let me first start, Madam Chairman, by telling you that the 
Chairman and his staff have been exceedingly open to us and to 
my staff, and I thank you for that. I had the opportunity to not 
only speak to you, but meet with you, and I want to thank you for 
that. We spent a lot of time today speaking about transparency in 
a number of different areas. 

Now, we were preparing for this meeting and then the issue of 
LightSquared kind of came back. Obviously since you have been so 
open to me, I was a little shocked at some of the things that I read 
about LightSquared, about the fact that you had a Member of the 
Senate in essence saying that he couldn’t get the information. The 
FCC told him that the information of that sort is only given to 
members of relevant committees, which obviously this one would be 
included in that. But because of that, I started digging in a little 
bit, because I was frankly shocked because of the fact that you 
have been so open to me and to my staff. 

And one of the things, obviously, that a cynic would say, well, 
that was something that they were reportedly contributors to the 
administration, and so therefore it kind of smelled bad. But since 
I don’t buy that, we did a little bit of our own digging, and I will 
tell you what I came up with, something that frankly kind of 
shocked us a little bit, speaking of transparency, and that is the 
issue of Freedom of Information Act requests. 

And I will tell you what the source is. It is a U.S. Government 
website. It is FOIA.gov website. You look at just the number of 
Freedom of Information Act requests and denials, and according to 
that website, the FCC is denying more FOIA requests. Freedom of 
Information Act requests, under this new FCC than in the past; as 
a matter of fact, significantly greater percentage of denials com- 
pared to other government agencies. 

For example, in 2010, the FCC denied 48 percent of Freedom of 
Information Act requests, while the rest of the government denied 
only 7.3 percent. That is a pretty darn huge difference. 

Let me also, then, to put into perspective, some of that data on 
that website indicates that the FCC has started denying an unusu- 
ally large percentage of Freedom of Information requests because 
of this thing called “not reasonably described.” 

Now, under your watch, the FCC denied about 16.4 percent of 
FOIA requests based on records that were not, quote, “reasonably 
described.” But not only is that a huge increase from previous FCC 
years, only 3 percent denial based on that, but much higher than 
even the CIA, which I thought was a big deal. I mean, the CIA de- 
nied 0.7 percent denial rate the same year on that same issue. 

So why is the FCC all of a sudden have more secrets than the 
CIA when you are dealing with FOIA requests? 

Mr. Genachowski. Well, I am not familiar with those numbers, 
and I hadn’t heard them before. I would be happy to look at them 
together with you and try to understand the trends. Certainly we 
recognize our obligations under FOIA, and we have a team of pro- 
fessionals who handle FOIA requests and understand their obliga- 
tions to comply and meet their obligations under law. 
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Mr. Diaz-Balart. And the reason I wanted to mention that first, 
the reason I was taken aback is precisely because the relationship 
that I have had and my staff has had with you, and we have been 
able to get information. But it seems outside of me or us or Con- 
gress, and even with some Members of Congress, it seems that 
there may be a difference. Again, if you look at, for example, those 
that are denied for “not reasonably described,” if you look at, again, 
16.4 percent for the FCC; the CIA, 0.7 percent; the NSA, 0.5 per- 
cent; DHS, Homeland Security, 0.2 percent, there seems to be a 
problem there. And that is a huge increase, because just previously 
to that it was about 3 percent. It was still high and higher than 
these other agencies. 

And, by the way, I am sure there is a reason for it, but there 
seems to be a huge increase of denials of Freedom of Information 
particularly under this category of “not reasonably described” that 
I don’t think shows transparency and clearly does not reflect the 
President’s call, at last public call, for transparency. 

So again, because of the relationship, I would like to maybe 
spend some time with you all and look at what is going on there, 
because I think there is a serious issue there, and I am sure there 
is a good explanation, but I don’t understand what it would be. 
That is one. 

Number two. Madam Chairman, on another issue I ran into, we 
were talking about budgetary issues now, about, I guess, your per- 
sonnel requests are basically fiat; is that correct? 

Mr. Genachowski. Correct. 

[Clerk’s Note. — Subsequent to the hearing, the FCC Chairman 
provided the following information:] 

FCC FOIA Compliance 

Mr. Genachowski. To clarify on the matter of the FCC’s FOIA compliance, the 
FCC publishes a FOIA Report annually and it is available at http://transi- 
tion.fcc.gov/foia/2011 — foia — report/2011foiareport.pdf. The FCC’s FOIA record dem- 
onstrates that it grants, in whole or in part, the vast majority of the requests it re- 
ceives and denies in full very few requests. Accordingly, the FCC compares favor- 
ably to other agencies. 

Data from www.foia.gov, which is drawn from the agency’s FOIA Annual Reports, 
show that only 3.4% of the FOIA requests received by the FCC in FY 2011 were 
denied in full; 2.5% were denied in full in FY 2010; and 3.2% were denied in full 
in FY 2009. These statistics do not include instances where a FOIA request did not 
reasonably describe the records sought, was withdrawn, or otherwise was cat- 
egorized by the Department of Justice as denied for reasons other than a FOIA ex- 
emption. 

The Commission will deny a FOIA request for failure to “reasonably describe” the 
records sought when the requester fails to provide enough information to allow the 
FCC to do a reasonable search. The Department of Justice considers “not reasonably 
described” responses (and other responses not related to a FOIA exemption) as a 
“denial” of the request for FOIA annual reporting requirements, but these denials 
are not considered to be “full denials.” 

For FYs 2009 through 2011, the FCC denied a total of 246 FOIA requests because 
the requesters did not “reasonably describe” the records sought. This number rep- 
resents 11.4% of the FOIA requests filed in FY 2009, 16.5% of the requests filed 
in FY 2010, and 12.5% of the requests filed in FY 2011. These percentages are sub- 
stantially lower than the government-wide figures for requests denied as not reason- 
ably described, according to Department of Justice statistics. In FY 2010, the most 
recent year for which data are available, 25% of FOlAs filed government-wide were 
denied as “not reasonably described.” See http://wwwjustice.gov/oip/foiapost/fy2010- 
ar-summary.pdf at page 6. 

The Commission and its staff work diligently to ensure that the agency is trans- 
parent and responsive. House Oversight Committee Chairman Darrell Issa recently 
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gave the FCC an “A” for its FOIA record-keeping. The report is available at the 
website below. Also, the Attorney General recently recognized the FCC for its “par- 
ticularly exemplary” use of the FCC.gov website to proactively release agency 
i*Gcoi*d.s 

http://oversight.house.gOv/wp-content/uploads/2012/03/2012-3-15-FOIA- 

ManagementScorecard.pdf 

Mr. Diaz-Balart. But one of the things that also struck me as 
rather large was — it is too small, I apologize. I am going to com- 
plain to my staff about that. Particularly after 49 and a half and 
a half and a half My eyesight is not that good — but it is salaries, 
the increase on the FCC of employees earning $150,000 or above. 
So even though the number of employees may be flat, those earn- 
ing $150,000 and above have increased rather dramatically. That 
is. Madam Chairwoman, what this chart reflects. 

Mrs. Emerson. Would you like to have that submitted for the 
record? 

Mr. Diaz-Balart. That would be great if I could. Thank you. 

[The information follows:] 
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Mr. Diaz-Balart. It is a huge increase of individuals that are 
now earning over $150,000 in salary. So let me see if I can get you 
some of those numbers. 

It jumped from 46 — in 2008 — individuals to 431 in 2009, to 535 
in 2011. That is a pretty astonishing increase. So what changed be- 
tween 2008 and 2009 that requires such an increase in pay? Is it 
different individuals? I am not sure what that actually shows us 
other than the fact that the numbers are pretty astonishing. 

Mr. Genachowski. Sir, I am not familiar with the reasons for 
that particular increase. In general, the work of the FCC increas- 
ingly requires highly skilled engineers, economists, others with ad- 
vanced degrees to do our work. Over time, the employee base at the 
FCC has become more and more focused on that as we moved from 
paper to digital, and there have been consequences for the em- 
ployee base in that regard. So that is part of the reason for the 
trend. 

A second is — and I am proud of this — the retention at the FCC 
has been reasonably high, and that has affected those numbers as 
well. 

But I would certainly offer to work with you on understanding 
the numbers. The work that the FCC does in terms of generating 
auction revenue, unleashing investment innovation in the States, I 
am convinced after my time at the agency that it requires talent, 
engineering talent, economists, lawyers. And we certainly lose 
many, many, many prospective potential employees because we 
can’t come close to competing with other offers that they have. And 
that is just life in government, and I understand that. 

Mr. Diaz-Balart. I understand that. I am not being accusatory. 
But when you look at the numbers in 2006, there were 38 employ- 
ees, if this was totally accurate, and this is what we found. This 
is from a Web site also, a Federal Government Web site. All of this 
is public, and I do commend you for that. 2006, there were 38 em- 
ployees in your agency earning $150,000 or above. In 2007, there 
were 48, a small increase; in 2008, 46, so basically flat or even a 
few less. And then it went from 2008 of 46 to 431 in 2009, 517 in 
2010, and 535. 

I am not great at math, but that is a pretty substantial increase 
no matter what. And we are not dealing with people that went 
from 75 to 85,000 or from 50 to 70. We are talking about people 
making over $150,000. 

So again, those are astonishing numbers. And again, I want to 
thank you for being open, but you understand that these raise 
some serious questions to — Mr. Alexander mentioned about maybe 
you could look at ways to reduce that 2 percent increase. When you 
have these increases in salaries, number of individuals making this 
much money, these large increases, that right there may be where 
that 2 percent is alone. And I would like to sit down with you and 
further explore this. 

Thank you. Madam Chairwoman. 

Mrs. Emerson. Thank you, Mr. Diaz-Balart. 

Mr. Yoder. 

Mr. Yoder. Thank you. Madam Chair. 
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LIGHTSQUARED 

I appreciate you both being here, and I appreciate your service 
to our country and a chance to have a conversation this afternoon 
as we look at what our budget priorities are and how we move for- 
ward. Certainly this committee and this Congress continues to be 
focused on job creation, economic growth, reducing and bringing 
our Federal expenditures in line with our available revenue. I am 
sure you share those goals, and so I have appreciated your com- 
ments this morning. 

One of the questions that Mr. Diaz-Balart was asking was re- 
lated to LightSquared, and I don’t know if that has been discussed 
today. It harkens back to last year while we were dealing with this 
issue, many of us were getting a flood of concerns, complaints from 
various industries from across the country. Federal agencies even, 
that the progression of LightSquared would have an effect on GPS. 
I think we are all familiar with how that has progressed. 

And we move forward in the Appropriations Committee, myself 
and Congressman Austria moved forward with an amendment to 
instruct the FCC to tighten up its process on LightSquared, to hit 
some benchmarks, and to ensure Congress that LightSquared was 
not going to violate existing GPS spectrum. Part of the challenge 
is folks like myself have Garmin in their district and other compa- 
nies that rely on certainty in these markets before they invest and 
grow and build technology, it can scare off potential job growth and 
potential investment. 

So, I guess, first of all, and my understanding is that is in the 
President’s budget this year, the same language that was placed by 
the committee last year. 

My questions, are, one, where are we going with LightSquared 
in particular? What is the latest? Two, how do we avoid getting 
back into this situation again where there is this concern across 
the spectrum, no pun intended, of folks who are concerned about 
this? How do we avoid getting back into this position again? As- 
suredly there will be other companies in the future who want to 
expand and grow jobs, which is what we want them to do, but how 
do we do it in a way that doesn’t offend the GPS situation we al- 
ready have in the country and the investment we have made there? 

Mr. Genachowski. There were really two fundamental goals. 
One was to free up more spectrum for mobile broadband, because 
we do have significant capacity challenge that has the risk of re- 
straining growth and private investment in mobile, and the second 
was deregulatory. That spectrum had an old regulation on it pro- 
hibiting terrestrial use, and the effort in connection with that was 
to remove that barrier to terrestrial mobile broadband buildout. 
From the start we said that if doing so would lead to legitimate in- 
terference issues, we would have to take that into account. And as 
you saw from the actions, we are taking those into account. It is 
an open proceeding still, and so we are continuing to analyze the 
record, but we were very clear from the start of it that we would 
have to address that. 

There is a larger issue that I do look forward to working with 
you, all the members of the committee. There is no reason it 
shouldn’t be a bipartisan issue, which is how do we make sure that 
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we can remove barriers to spectrum use, and that the incentives 
are in place to avoid interference being caused by devices being 
interfered with by spectrum outside their lanes? And this par- 
ticular proceeding revealed that that is a real issue. It could get in 
the way of unleashing the full opportunity, the investment and in- 
novation in terrestrial and mobile broadband. 

And to your question, learning what we have learned from this, 
how do we make sure that we can move across the boards in the 
flexible use that Commissioner McDowell and I both agree should 
be the norm for spectrum policy, get rid of regulations that limit 
use, but also have incentives to make sure that we don’t wake up 
and say, oh, there are interference issues here that prevent us from 
deregulating. 

Mr. McDowell. Well, the number one rule in spectrum policy is 
to prevent harmful interference. And beyond that, I have advocated 
for almost 6 years at the Commission flexible uses. Sometimes in 
the past the FCC has said certain frequencies should be only used 
for specific, narrow purposes. By the time that is actually adopted 
and investors invest and engineers build out networks, then the 
market has passed that option by. And you have to go back to the 
FCC with another rulemaking, which can take years, to change 
what the next micromanagement might be from the government. 
So I think it is good to have flexible uses. 

As far as the LightSquared issue itself goes, that did not rise to 
the level of an FCC vote of the Commissioners, what we call the 
8th floor at the FCC, but of the Commissioners; that was handled 
by the bureau and the Chairman’s office, so any detailed questions 
I would defer to them on that. 

Mr. Yoder. Well, I just think it is useful to continue to keep that 
situation relevant as we discuss how we are going forward. I think 
there were a lot of fears that, whether they were going to come 
true or not, those fears in themselves have an impact on invest- 
ment decisions that other companies make. And so as we go for- 
ward, there are companies that are making investments today in 
GPS technology that may have an impact on future decisions and 
future lane issues that a long-term guidance, or a long-term vision 
might help avoid some of these problems down the road. 

There was a general concern we were getting that they were un- 
sure whether the FCC would assure the world that LightSquared 
or other companies that are competing for that spectrum would 
have zero impact, or it is such a negligible nonimpact, and that 
seems like something that should never be in doubt. It seems like 
the effort we were taking should already be in the prime directive 
of what you are utilizing to make this determination already. 

So I don’t know how we got to that situation and the premise 
that the FCC would approve it even though it would impact GPS, 
but that was the belief in a lot of — I know you are still going 
through it, but that was the belief that that would occur. And so 
whatever we can do to, I guess, reassure those companies that are 
currently invested in GPS that we won’t approve technology that 
would affect their lane I think would be useful and helpful going 
forward. 

I also wanted to ask just briefly about broadband fiber and just 
as it pertains to partnerships with public-private usage. It is my 
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understanding that in some of the federally funded broadband 
projects, that not all of the fiber is utilized. What is the opinion of 
the FCC on sharing, selling, or leasing of excess fiber in those situ- 
ations? 

Mr. Genachowski. Excess fiber of the government-supported 
fiber? I am not sure. 

Mr. Yoder. Right. Government-supported fiber. To what extent 
do we have government-supported fiber? Is it all private sector? Do 
we have public-private partnerships in that regard? 

Mr. Genachowski. This is I question that we follow up after- 
wards. I am not sure I completely understand it. Overwhelmingly 
broadband in the U.S. is private-sector-funded and built. In the 
Universal Service Fund context, there is support for private compa- 
nies so that rural America can get broadband. There may be some 
local municipal broadband efforts, but perhaps I could offer to fol- 
low up with you on the question. 

Mr. Yoder. That would be fine. That would be fine. 

[The information follows:] 

Government Supported Fiber 

Mr. Genachowski. Thank you for this opportunity to provide additional informa- 
tion for the record. After following up with your staff, I understand that you were 
referring to fiber projects financed under the American Recovery and Reinvestment 
Act. The National Telecommunications and Information Administration (NTIA) ad- 
ministers the Broadband Technology Opportunities Program (BTOP), which is de- 
signed to develop and expand broadband services to rural and underserved areas 
and improve access to broadband by public safety agencies. The FCC has played 
only a consultative role in the administration of BTOP. 

Another initiative included funding for the Broadband Initiatives Program, which 
is administered by the Rural Utilities Service (RUS) of the United States Depart- 
ment of Agriculture (USDA). This program is designed to support the expansion of 
broadband service in rural areas through financing and grants to projects that pro- 
vide access to high speed service and facilitate economic development in locations 
without sufficient access to such service. 

AIRPLANCE COMMUNICATION 

Mr. Yoder. And the final question I have for this round deals 
with airplane communication. Some of this has to do with the FAA, 
but we constantly deal with concerns of constituents and folks re- 
lated to travel and communication that occurs on airplanes. And 
even the most recent — I think it was Alec Baldwin playing games 
and the plane was taking off. This is in the news a lot. To what 
extent is the FCC engaged for the ability of telecommunication de- 
vices to be utilized on airplanes, and what is the opinion of the 
FCC related to the restrictions that currently occur on the airlines 
today? 

Mr. Genachowski. I saw today that the FAA is taking a fresh 
look at its rules regarding iPads and other devices and exploring 
the possibility that it might adjust its rules to accommodate the 
new kinds of devices the way people use that. I would encourage 
that. And some of the traditional concerns about people talking on 
phones on planes may not apply to Kindles or iPads or other uses. 
And I would encourage the FAA to look at that and to ensure that 
it is doing as little as necessary to protect public safety. 

Mr. Yoder. Madam Chair, I have one more related to mobile 
DTV. I have Sprint based in my district. I know both of you have 
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been strong advocates for auctioning wireless spectrum to meet the 
demand for wireless broadband. Launch of mobile DTV will be an- 
other way for consumers to access video. It will be an important 
tool for consumers to access local news and information, especially 
in times of emergency. What steps is the FCC taking to ensure that 
mobile DTV will flourish and not be negatively impacted in the up- 
coming repacking of broadcast spectrum? 

Mr. Genachowski. Well, we have made it clear that the flexi- 
bility that broadcasters have to launch mobile DTV on the 6 mega- 
hertz they have shouldn’t and wouldn’t be affected by the incentive 
auction process and repacking. They have flexibility to launch it. 
I encourage innovation in the space. The market will decide wheth- 
er or not it is something that will work, but I think that is an area 
where there is no reason for the FCC to discourage innovation. 
Just the opposite. And I think we have given those assurances to 
broadcasters. 

Mr. Yoder. I appreciate it. Thank you, Mr. Chairman. 

Thank you. Madam Chairman. 

Mrs. Emerson. You are welcome. 

First let me ask you. Chairman Genachowski, could you submit 
to us a list of the 200 regulations that you have eliminated? That 
would be very helpful to have. Then we could use it to coerce others 
to follow suit. 

[The information follows:] 
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ELIMINATION OF UNNECESSARY RULES 

MR GENACHOWSKI. The information pertaining to the rules elimination is 
contained in an appendix to The Federal Commimications Commission public report 
dated November 7, 201 1, “Preliminary Plan for Retrospective Analysis of Existing 
Rules.” The report is available on the FCC’s website at: 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-3 1 0874A1 .pdf 

Here is a list of the eliminated rules with a brief description of each: 

Eliminated rules for International Fixed Public Radio Communication Services. 

Part 23 

Eliminated restrictions on mobile repeater stations for the business radio frequency 
users. 

90.247(b), 90.247(c), 90.267(e)(3) 

Eliminated restrictions on WCS service. 

27.53(a)(6), 27.53 (a)(9) 

Removed rules in order to simplify and streamline the E-rate program. 

54.506, 54.517, 54.522 

Revised the Amateur Radio Service rules to clarify the rules with respect to amateur 
service vanity call signs, eliminating licensee confusion. 

0.191(0), 0.392(g) 

Eliminated restrictions on Amateur Radio Service: Eliminated the automatic power 
control provision in order to reduce implementation costs, and encourage amateur 
stations to experiment with spread spectrum communications technologies. 

97.311 (d), 97.5(b)(4) 

Eliminated outdated and unnecessary reporting requirements related to international 
telecommunications traffic. 

43.53, 43.61 (b), 43.61 (c), 63.23 (e) 

Rule revisions enabling all tariff filers to file tariffs electronically over the Internet. 
61.21, 61.22, 61.23, 61.32, 61.33, 61.151, 61.152, 61.153, 61.52(a) 

Eliminated Fairness Doctrine, Personal Attack & Political Editorial Rules. 

73.1910, 76.209, 76.1612, 76.1613 
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Eliminated Broadcast Flag. 

73.8000, 73.9000-9009 

Eliminated Cable Programming Service Tier Complaints. 

76.950-951, 76.953-957, 76.960-961, 76.1402, 76.1605-1606 

Eliminated Part 1, Subpart D Broadcast Applications & Proceedings (duplicative of rules 
in Part 73). 

1.502-615 

Eliminated rules requiring Commission to review the Interstate Cost Recovery Plan (the 
TRS Fund) and the TRS Fund administrator’s performance after two years (i.e., in 1995). 
Removed note that certain provisions of the rule are not effective until OMB approval. 
OMB approval received August 2000. 

64.604(c)(5)(iii)(J), 64.2401 

Eliminated rule describing the Commission’s former “protest” process, which does not 
apply to applications filed on or after December 12, 1960. 

1.120 

Eliminated rules pertaining to comparative hearings for broadcast license renewal 
applications. The enactment of section 309(k) of the Communications Act eliminated 
comparative broadcast hearings for license renewal applicants. 

1.227 (b)(6), 1.229(b)(2) 

Eliminated rules pertaining to comparative hearings involving applicants for new 
commercial broadcast facilities and calling for the production of a Standardized 
Integration Statement and other information pertaining to the Commission’s former 
integration standard and other broadcast comparative hearing criteria. Under §309(j), the 
Commission no longer has authority to conduct comparative hearings for new 
commercial broadcast facilities and instead awards licenses for new broadcast service 
using competitive bidding. 

1.325(c) 

Eliminated rules requiring common carriers to file reports regarding pensions and 
benefits, and compliance with a regulation in Part 43 of the rules that the Commission has 
eliminated. 

1.788 

Eliminated rules requiring common carriers engaged in public radio service operations to 
file reports in conformance with Part 23, which the Commission has eliminated. 

1.805 

Eliminated rules requiring that carriers engaged in domestic public radio services report 
and file documents in accordance with Part 21, which has been eliminated. 

1.811 
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Eliminated because rules had set forth random selection procedures for Multichaimel 
Multipoint Distribution Service (MMDS). The Commission no longer has authority to 
use random selection for MMDS or its successor service, Broadband Radio Service, 
1.821, 1.822, 1.824 

Eliminated duplicative rule (Anti Drug Abuse Certification). 

1.2003 

Eliminated rules implementing PUHCA 1935, which was repealed and replaced with 
Public Utility Holding Company Act of 2005. 

1.5000, 1.5000, 1.5002, 1.5003, 1.5004, 1.5005, 1.5006, 1.5007 

Eliminated provisions regarding complaints filed by television stations alleging that a 
satellite carrier has retransmitted their signals in violation of Section 325(b)(1) of the 
Communications Act. No new complaints may be filed after December 31, 2001, and no 
complaints filed on or before that date are pending. 

1.6000, 1.6001, 1.6002, 1.6003, 1.6004, 1.6005, 1.6006, 1.6007, 1.6008, 1.6009, 1.6010, 
1.6011, 1.6012 

Eliminated backup power requirements for commimications providers. This rule never 
took effect. 

12.2 

Eliminated rule providing that UHF television translators on Channels 70 to 83 must 
operate on a secondary basis to land mobile operations in the 800 MHz band and will not 
be protected from such operations. There are no UHF television translators operating on 
Chmnels 70 to 83, and the Commission has eliminated the TV allocation from these 
channels. 

90.621 (d) 

Eliminated allocation of specified channels for Basic Exchange Telecommunication 
Radio Service (BETRS). FCC removed the allocation in 2005. 

90.621 (h) 

Eliminated rule provisions that provided a framework for the relocation of incumbent 
site-based licensees in the upper 200 channels of the 800 MHz Band by incoming 
geographically based (EA) licensees. These provisions were a component of the 1995 
reconfiguration of the 800 MHz band from site-based to geographic-based service that 
has since been completed. 

90.699 (a), (b),(c), (e), (f) 
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Mrs. Emerson. Let me just ask you both a little something about 
the Universal Service Fund because I think it was Saturday after- 
noon I was meeting with some constituents who are a little mom- 
and-pop cable company, and the contribution rate for the Universal 
Service Fund has doubled over the last 10 years or so, which obvi- 
ously has led to an increase in fees to consumers. Have you all 
done anything to address that particular piece of it, or fees and the 
like? 

Mr. Genachowski. The contribution factor reform is something 
that staff is working on and that we expect to move forward with 
at the FCC in the near future. 

On the other side of it, in our USF reform and our Lifeline re- 
form pushing out. Commissioner McDowell and I and our colleague 
Mr. Clyburn worked together to limit the growth of those funds, be- 
cause, on an aggregate basis, that sets the fees that are collected 
from consumers. 

The contribution proceeding will look at the allocation of those 
fees, basically who pays it in. The most important thing on the en- 
suring that the aggregate level of burden on consumers is mini- 
mized were issues that we addressed in the proceedings that set 
the outflows. 

So we do have to address contributions, because the world has 
changed, and the ways that that money is collected needs to be 
looked at very carefully. But I do want to emphasize that the put- 
ting the programs under budgets, setting savings targets, et cetera, 
has already put in place an assurance that the aggregate burden 
on consumers will be within the limits that we identified. 

THE CONNECT AMERICA FUND 

Mrs. Emerson. Tell me how the new Connect America Fund will 
impact rural areas. 

Mr. Genachowski. Well, it will efficiently disburse funds to local 
communications providers to build out broadband in their areas. 
Over the years a whole series of inefficiencies, wastes developed in 
the program. It would have been hard to say that the money that 
the program was distributing was going to its intended purpose, 
and its intended purpose was traditional telephone service, not 
broadband. So the fundamental purpose of the reforms that we 
adopted was to modernize the program from telephone to 
broadband, eliminate waste and inefficiency, and ensure account- 
ability so that any money going into the program gets spent on 
meeting the goals of the Connect America Fund, getting broadband 
to rural America. 

Mrs. Emerson. I had a meeting with a small cable company from 
my district and had another meeting earlier in the week with a 
small telecom as well. I should probably call it cable company be- 
cause there is a difference. They are really worried that the new 
changes to the Connect America Fund are going to put them out 
of business. How am I supposed to respond to those concerns? 

Mr. Genachowski. Well, we are listening to those concerns very 
carefully as we implement the program. The easiest way to make 
sure that there are no effects at all would have been to not con- 
strain the size of the fund and to allow the increase in the burden 
on consumers to go up. And we agreed on a bipartisan basis at the 
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Commission that that wasn’t the right answer, that we needed to 
make the program efficient, accountable, and that is what we have 
done. We have established a waiver and other processes that, as we 
go forward, we can hear the concerns from companies and take 
them into account. 

I would mention one other thing, which is that a core principle 
of our reforms is not to have a flash cut, but to look at transition 
periods. So the various accountability-enhancing, efficiency-enforc- 
ing measures that we adopted generally speaking will roll in over 
the next few years, because we all wanted to make sure that com- 
panies would have time to adjust. 

Mrs. Emerson. Good. Well, are you available at 3:45 tomorrow? 
I have another constituent coming to talk about this. That would 
allow me to go to my Ag hearing, because you can do a lot more 
to help her than I can. 

Mr. Genachowski. It may be that they are coming to us after 
you or before you. But our doors are open, and getting the input 
directly and the data and information to companies that are af- 
fected is very important to us. 

Mrs. Emerson. I appreciate that. 

UNIVERSAL SERVICE REFROM 

Commissioner McDowell, can you explain to the committee your 
thoughts on Universal Service Fund reform? What I read in your 
comments is that you agreed with some reforms, you had concerns 
about others, and you disagreed with others. So if you wouldn’t 
mind explaining to all of us here your specific concerns. 

Mr. McDowell. Sure. One of the concerns is that we have not 
yet addressed the taxing side of universal service reforms. That is 
how you pay for all of this. There are four funds where we spend 
money under the universal service umbrella, and we have gotten 
to most of those, reforming the spending side, but we haven’t got- 
ten into the contribution or taxing side. The Chairman and I talk 
about this on a regular basis. It is my hope that we can launch an- 
other notice of proposed rulemaking as quickly as possible and con- 
clude it this year. 

We need to expand the — broaden the base of contributors and 
lower the contribution factor, make it a flatter tax of sorts. Right 
now we are taking a lot from a shrinking pool of revenue, and we 
do need to broaden that base and reduce the overall burden. And 
that is something that I have maintained pretty much since I got 
to the FCC. So the sooner we can get on with that, the better. 

There is this automatic tax increase. It is not a hidden tax be- 
cause it does show up on the consumers’ phone bills. But it is all 
of that inexplicable language at the end of your phone bill regard- 
ing FCC fees and taxes and funds and things. And it has grown 
from about 5.5 percent in 1998 to 18 percent today, and that is a 
huge spike just in the past couple of years especially and in part 
because of increased spending, but also because of the shrinking 
pool so that the less of the tax base you have, the higher the rate 
is going to be. 

So it needs to be fixed and needs to be fixed very urgently. And 
my concern is it being an election year, it won’t get done as quickly 
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as we like, and that is why we are keeping the pressure on. And 
I know the Chairman appreciates me keeping the pressure on. 

And then on the spending side, I just addressed an association 
this morning of rural phone companies, and we talked a lot about 
this year. So for a lot of the rural phone companies 

Mrs. Emerson. So you got to have the meeting with them, not 
the Chairman. Because I am sure my folks are there. Excuse me 
for interrupting. 

Mr. McDowell. Yes, 600 of them all at once from all 50 States, 
I believe, or most of the 50 States anyway. And a very honest, open 
discussion. I know what their concerns are. Some of these rules 
start to go into effect July 1st, but some of these rules also don’t 
phase in for a period of 9 years. And they also have a steady in- 
come stream of $2 billion, which is where it was before for rural 
carriers. The Commission will look at this again in 2017, so 5 years 
from now. But that is important. 

On the other side, some of them did express their concern to me 
that there are certain loans from the Federal Government, for in- 
stance, through the Department of Agriculture or even some other 
things where they are concerned about being able to repay those 
loans, those money borrowed for fiber deployment and other such 
things in rural America. If that is indeed the case, and I know 
there is a lot of anxiety right now because there is a little bit of 
uncertainty about what the reality will be, I think the executive 
branch has an obligation here to look at working out those loans 
if need be. 

We also did establish a waiver process. It is very frugal. Being 
of Scottish descent, I liked that very much. If indeed there is a car- 
rier that is experiencing undue hardship because of the reform, 
they can file a waiver with the FCC where they have to open their 
books in a very detailed fashion so we know exactly what is going 
on with the money, but they can get a waiver. 

We will learn a lot should that happen. The Commission is going 
to learn a lot about what might be happening as a direct result. 
But I had an opportunity to bend the growth curve of an entitle- 
ment, and I took that opportunity. 

Mrs. Emerson. Well, that is great. We need to do the same on 
lots of different entitlements. Thanks for that explanation. 

Yes, there are some issues with the Rural Utilities Service with 
some of those loans being called in, in spite of the fact that compa- 
nies haven’t yet utilized all the funds. So we will have to deal with 
Rural Development and USD A, but thank you very much. 

Mr. Serrano. 

Mr. Serrano. Thank you. 

VOLUNTARY INCENTIVE AUCTIONS 

Mr. Chairman, we are very aware that you prepared the fiscal 
2013 budget in advance of recent congressional action on voluntary 
incentive auctions, which will greatly affect the future of spectrum 
availability. These will be the most complex auctions the FCC has 
conducted to date. 

Please update us on the agency’s plan for these auctions as it 
stands now, understanding that things will change as we move for- 
ward. We won’t press you for a figure today, but I imagine there 
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will be additional administrative costs associated with these auc- 
tions. Can you comment on that? 

Mr. Genachowski. Well, the auctions will be an opportunity to 
deliver a great return for the American economy and the American 
people, raise billions of dollars for the Treasury, free up spectrum 
for iPads and other mobile devices. It also will be incredibly com- 
plex. 

The two-sided auction that Congress authorized, this will be the 
first of its kind. It will require a great deal of hard work, engineer- 
ing work, economists’ work, and we are privileged to have that re- 
sponsibility. The staff is now analyzing the statute; developing an 
implementation plan; determining what effect it will have; and, 
most importantly, developing a view on what needs to be done to 
maximize the benefits to the public, the benefits to the Treasury, 
the benefits to our economy. 

The FCC has a good track record here in delivering a major re- 
turn on investment, and we would like to make sure that, the chal- 
lenges ahead, that we do not shortchange the American public be- 
cause we do not bring the right engineering and economics re- 
sources to bear. 


FTE AND STAFFING 

Mr. Serrano. You tell us that you are at the lowest staffing level 
in 10 years. So in view of these responsibilities, what can you tell 
us about the present level of staff and taking on what you need to 
do now? 

Mr. Genachowski. You know, I am completely in favor of having 
a lean, highly talented team taking on these issues, and have no 
interest in looking to hire people we don’t need. I am concerned in 
general about the engineering and economics resources at the FCC. 
Whether it is interference issues like we were talking about before, 
the complexity of auctions, there is a basis level of talent that the 
FCC needs to sustain over time in order to realize these benefits 
for the American public. 

So our goal is to do the most we can with the fewest resources 
and the fewest people. As I said, I am — we have a lot of work to 
do to make sure that we continue to bring in great engineers, great 
economists, great lawyers to meet the opportunities of mobile and 
broadband. 

Mr. Serrano. Right. Now, we know that a feature, an important 
aspect of this new spectrum auction is the set-aside for first re- 
sponders. Everyone here is concerned with that, but if you come 
from New York City, that is still an issue that is with us every day 
in terms of what happened September 11th. 

How will that go, and how successful do you think you will be 
at being able to deal with that issue? Because I suspect — I’m soriy 
I am interrupting you — I suspect that is an issue that will have bi- 
partisan support, people saying make sure that you are doing the 
right thing in that department. 

Mr. Genachowski. Well, it is an extremely important issue. The 
9/11 Commission recommended too many years ago that we have 
an interoperable mobile broadband network for first responders. It 
is a very important thing that Congress has now moved forward on 
that. A great deal of the responsibility for implementing that lies 
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with NTIA. There are pieces that we will work on at the FCC. We 
have a Public Safety and Homeland Security Bureau that is very 
focused on it, making sure that we harness modern communica- 
tions for our first responders with a mobile broadband public safety 
network, with next-generation 911, with outbound mobile alerts so 
they can reach people. These are very high priorities, and in each 
case they present some very challenging issues to work through. 

Mr. Serrano. All right. We wish you the best, because that is 
going to be a challenge, and one that everybody will be looking at. 

There is a question I have asked, the last couple of years, every 
agency that has come before us, and it is of special interest to me. 
What about the territories? As you know, the territories are always 
an afterthought in Congress, in corporate America and everywhere 
else. And, in fact, if you were to ask Americans, “Are the folks who 
live in the territories American citizens?”, we may be shocked at 
how many Americans do not know that we are talking about Amer- 
ican citizens because they don’t live in a State. 

It got so bad that a couple of years ago at an FCC hearing, I was 
told that satellite radio was not available in Puerto Rico, and I 
asked why, and someone sitting right there — I hope it wasn’t you; 
no, it wasn’t you — said, the satellite doesn’t reach there. And I 
said, it is a satellite. So I suggested they borrow one from the CIA 
which could reach anywhere in the world. So now they have sat- 
ellite radio. 

What are you hearing from the territories? What issues do they 
have that may be different than the folks in the 50 States or in 
the continental States, as some people call them? And what is still 
missing to bring about equality under the umbrella of the FCC? 

Mr. Genachowski. I would say the issue we most hear is the 
same issue we hear from rural America, which is ensuring ade- 
quate broadband infrastructure and broadband adoption. And so 
whether it is the Universal Service Fund or other policies and pro- 
grams that we have, we certainly look at the territories, the issues 
the territories have. To the extent they are unique issues, of 
course, we take those into account. But many of the issues are 
similar, and hopefully that will help accelerate solutions across the 
board. 

Mr. Serrano. Well, and I must say to both you and Mr. 
McDowell — ^you may comment on this if you wish also, please — that 
if you think it is rough for the rural areas — and this is not a polit- 
ical statement; at least most of those rural areas, all of them have 
two Senators and a couple of Congressmen, at least one, to call the 
FCC — the territories is a whole different situation. They are treat- 
ed equally only by the military. And I am speaking that in the 
positive term for their service. So I just want you to always stay 
on top of that, as we will on this subcommittee. And I know the 
chairwoman shares that thought with me. 

Mr. McDowell. 

Mr. McDowell. Thank you for the opportunity to speak. 

So, we do keep them in mind, the territories. In fact, just last 
October I had a terrific conversation with the Governor of Puerto 
Rico about our universal service reform and the need to make sure 
that Puerto Rico, all of its unique circumstances were taken into 
consideration. 
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So whether it is the upcoming spectrum auctions or other things 
regarding injecting more spectrum in the hands of consumers, or 
broadband deployment or adoption, as the Chairman said, we do 
take them into account very seriously and do all that we can. And 
a lot of them do have unique circumstances, and we do try to incor- 
porate that in our policies. 

Mr. Serrano. Thank you for that. 

And I think it is also very important. Madam Chairman, to al- 
ways be aware of what is happening in the territories and what 
they are thinking, as a certain Presidential candidate found out 
this weekend in Puerto Rico. 

Mrs. Emerson. Indeed. 

Mr. Womack. 

Mr. Womack. I have a couple of follow-up questions. I am not 
going to be near as understanding or forgiving for what my col- 
league Mr. Diaz-Balart brought to the attention of this panel just 
a few minutes ago in regard to the number of employees that are 
now receiving in excess of $150,000 annually in earnings. He went 
through the full list. 

I am just going to take 2008 and 2009 and just set them side by 
side, because I can’t imagine an explanation that can justify this, 
that in 2008 there were 46, and in 2009 there were 431. I mean, 
those numbers, I cannot wrap my head around a 1-year growth 
pattern, unless magically hundreds of those workers were making 
$149,000 a year and then got a couple of 1,000-dollar raises, and 
it took them over that threshold. 

So what I am specifically asking is not necessarily an expla- 
nation today, because there may not be one that can be supported 
better by what research might be able to uncover. But I sit in hear- 
ings with the National Nuclear Security Administration, and 
health institutes, and other very, very high-level, high-energy, 
high-competency-level bureaucracies in this government, and I 
would be shocked if they all came with this kind of appreciated 
number between 2008 and 2009. So I will give you a chance just 
to comment about that significant jump in 1 year. But I do for the 
record would like to see the justification and where we are headed 
on this glide path. 

Mr. Genachowski. Sir, we certainly will provide you a more de- 
tailed explanation. 

[The information follows:] 

FCC FTE Salaries 

Mr. Genachowski. The primary reason for the increase in FCC staff earning 
$150,000 or more from FY08 to FY09 was the change in the federal government pay 
scale, which is determined by the Office of Personnel Management. In FY08 the 
maximum pay for a GS-15/10 was $149,000. In FY09, the maximum pay for GS- 
15/ step 9/10, was approximately $153,000 (step 94153,053; step 10-$153,200). In 
FYIO, the automatic government-wide pay increase moved the $150,000 threshold 
from GS-15/9 down to GS-15/8 for Washington area staff. 

Mr. Genachowski. I understand from our staff that in that pe- 
riod from 2008 to 2009, a certain class on the GSIS pay scale went 
from just under 150- to just over 150-. We will get back to you on 
whether that is the explanation. I can certainly tell you in my time 
as Chairman, there was no effort to say, let’s inflate the salaries 
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of employees, and I expect the explanation will be something like 
the one that was reported to me. 

Mr. Womack. I hope so. Surely you, Mr. Chairman, and the 
Commissioner here would certainly agree on paper in front of the 
discerning public out here that is an astonishing jump in 1 year. 

Mr. Genachowski. I would like to understand the numbers bet- 
ter myself Again, it is possible that the pay scale went from just 
under 150- to over 150- in that year. But we will work with you 
and the committee to provide the underlying factual information. 

Mr. Womack. At the risk of being hardheaded and not satisfied 
with that particular response, let me say it again, that a member 
of the discerning public, you would have to agree, would look at 
that discrepancy — 46 in 2008, 431 in 2009 — unless there is a gen- 
eral support argument like you have indicated that a change in the 
pay scale — which goes back to what I said a minute ago. If hun- 
dreds of those people were all of a sudden went from 148,500 or 
149,000 or even 145- to in excess of 150- overnight, that would be 
a logical explanation. But absent that, if that is not what we get 
back, would you agree that that is a hard number to justify? 

Mr. Genachowski. I would agree that number needs to be un- 
derstood. It appears to have taken place before I got to the FCC. 
But in any event, we will provide that information to you and the 
committee and understand it. 

Mr. Womack. Thank you. 

BROADBAND IN RURAL AMERICA 

I promised a broadband question, and I am going to make this 
kind of a softball, generalized question, because there has been a 
lot of talk about rural broadband. I represent an area in Arkansas 
that is very cosmopolitan, along the Interstate 540 corridor, and 
home to some great companies in America. But I also represent an 
area of Arkansas that is very rural. I mean, very rural; so rural 
that I have got areas in my district that probably don’t get the 
Grand Ole Opry until Tuesday. It is that rural. I will have to ex- 
plain that to my colleague from Kansas. 

But assure me and help me assure rural America that given the 
tremendous pressure on our public schools and distance-learning 
programs, health care, and the enormous impact that broadband is 
having on the delivery of healthcare services, and the whole pleth- 
ora of other issues impacted, I would even go so far as to argue 
that in some cases adequate broadband is as important, if not more 
important, than highways were once upon a time in our Nation’s 
history. So assure me, help assure rural America that we are going 
to do what it takes to get broadband services of sufficient band- 
width to the people that need it. 

Mr. Genachowski. I completely agree on your statement about 
the importance of broadband to basic participation in our economy, 
in education, and health care. And it is what drove our effort to re- 
form and modernize the Universal Service Fund. 

The challenge we face, and we look forward to working with the 
committee and Congress together, is we made the decision, driven 
by fiscal responsibility, to fund the Connect America Fund out of 
savings from the program and, to respond to some of the concerns 
from other parts of rural America, phase in some of the steps we 
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took to increase efficiency and accountability. And so it will be a 
step-by-step process to get broadband to rural America. 

I have argued that the return on investment to our economy and 
particularly to rural America of a one-time capital infusion into the 
Universal Service Fund would have a very significant payoff be- 
cause it would allow us to accelerate deployment without turning 
the dial on the other side so fast that we hear more complaints and 
concerns from that side. It was in our national broadband plan, 
that suggestion, and I look forward to working with you on that be- 
cause I think it would have a very positive payoff in terms of in- 
creased economic opportunity in rural America as well as improve- 
ments to education and health care. 

Mr. Womack. Thank you. 

UNITED NATIONS 

Commissioner, the last question is for you. Last month there was 
an op-ed that I think you wrote in the Wall Street Journal on the 
Internet, and it was largely about the United Nations potentially 
having more significant authority over the Internet. This issue has 
not received a great deal of attention, and I was hoping you could 
discuss for this panel just briefly what is happening in this arena. 

Mr. McDowell. This is a very real problem, and for the past 
several years actually there have been a group of countries 
throughout the world that have been pushing for international reg- 
ulation of the Internet. It sounds crazy, but it actually happens to 
be true, unfortunately. And in the years past, the United States 
and the U.K. and other allies have been able to use parliamentary 
maneuvers to table some of these actions. 

But this coming December in Dubai, there will be a treaty nego- 
tiation or renegotiation — so back in 1988, most of the countries in 
the world got together and negotiated a treaty that set up the 
trend for the Internet to be not regulated by governments, but be 
regulated from the bottom up in what we call the multistakeholder 
model, which is the private sector, academics, nonprofits and such, 
with engineers, and academics, and user groups and all sorts of 
folks to come and make the sort of bottom-up rules for how the 
Internet works and how it is going to grow, and thrive and succeed. 

But in the past couple of years in particular, there has been a 
bit of a gathering storm of some countries, perhaps led by Russia 
and China. Vladimir Putin himself, and I quote him in the Wall 
Street Journal op-ed, has said — this is pretty much a direct quote — 
he wants international control of the Internet through the Inter- 
national Telecommunication Union, the ITU, which is an arm of 
the U.N. based in Geneva. It does a lot of good things. It helps ne- 
gotiate and manage international telecoms traffic, but it has been, 
up to this point, relegated to telecommunications and some inter- 
national aspects of spectrum management, but not Internet govern- 
ance. 

So everything from cybersecurity and privacy, to domain name 
administration, to engineering, which is currently administered by 
the Internet Engineering Task Force, again a nongovernmental 
group, and other technical aspects of the Internet governance 
through the Internet Society, again another nongovernmental 
group, as well as the peering arrangements, the long-haul Internet 



67 


backbone where there are privately negotiated traffic-swapping 
agreements between backbone providers, et cetera, all of that, 
there are proposals on the table to have that be subsumed through 
the ITU and to give it jurisdiction over that, among many others. 

So it is of real concern. The Obama Administration and I and 
others are all in agreement on this. There seems to be bipartisan 
support in this country, but it is becoming a bit of an issue of the 
developed world versus the developing world. And the irony is that 
should a treaty go the distance and actually become effective, it 
would actually undermine economic and political progress in the 
developing world. The developed nations, hopefully our own, would 
opt out of such a treaty, but in the rest of the world, that might 
not be the case. They see an opportunity to charge some Web sites 
or some application providers — a Google or Facebook or whatever — 
to charge them on a per-click basis and have the money flow to 
state-owned telephone companies in their country. 

So there are a lot of issues there. I don’t want to blather on and 
filibuster here, but it is of very real concern, and we should all be 
working very hard to make sure that it doesn’t happen. And I am 
quite concerned about it because it doesn’t just take place in De- 
cember; there are meetings throughout the globe between now and 
December where positions across the globe will start to harden. 

And I do want to thank Chairman Genachowski for also voicing 
his concern over this as well. 

Mr. Womack. Mr. Chairman, I will give you a second to com- 
ment. 

Mr. Genachowski. Preserving Internet freedom globally is of 
vital importance. It is important to the American economy. It is im- 
portant to the global economy. It is important to the economy of de- 
veloping economies, and it is important to freedom everywhere. 

And it is important that we work together on countering pro- 
posals that some countries have made that would not be consistent 
with Internet freedom and that would have the opposite effect of 
that claim. So it is a very important topic, and it is important that 
we all work together to preserve the free flow of data and Internet 
freedom globally. 

Mr. Womack. I want to thank both of you gentlemen personally 
for your service to our country and for being at this hearing today 
and answering these questions. I yield back. 

Mr. Diaz-Balart [presiding]. Thank you, Mr. Womack, and we 
all echo what he has just said about thanking you both for your 
service. 


FTE AND STAEEING SALARIES 

Let me very briefly go back to what Mr. Womack — follow up on 
what he just said about the salaries. You are absolutely right. 
There may be a very good explanation for it, if there is a whole cat- 
egory of individuals that went up. However, if you look at the 
change between 2009 and 2010 and 2010 and 2011, there is a rath- 
er large increase. 

I am sure that there is an explanation. What gives me a little 
bit of a reason to pause is the fact that — by the way, I, for one, 
have no problem if you need qualified people and you have to pay 
them well. If that is the policy, I don’t have a problem with that. 
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But we should know that is the case if that is the policy, and if 
it isn’t the policy, then, again, why are these numbers taking 
place? I think that obviously has to be answered, and I know you 
will. I know you will. 

But in kind of an almost a technical question, in several places 
in your budget request, you indicate that you expect to keep 1,917 
employees, and, again, that is keeping it flat. Then I believe the 
request is $245.9 million to fund that staffing level. In other places 
there seems to be an indication that the FCC expects to maintain 
only 1,776 employees. What is the actual number? 

Mr. Genachowski. The number is the lower number. The flexi- 
bility is requested so that we can continue to look at more effi- 
ciency in the overall budget by, for example, moving from contrac- 
tors to FTEs. We don’t have any specific plans on the table, but if 
it would save the government money by doing something in house 
instead of contracting it out, we should look at that as part of it. 
But the number in our planning is the lower number, 1,776. 

Mr. Diaz-Balart. What would the actual amount be, however, if 
you are requesting the funding for 1,776 versus 1,917? What are 
we talking about money wise? In other words, I know that is not 
the case, but some skeptics might say that sounds like a slush 
fund. You will have 1,776 employees, but you are asking for fund- 
ing for 1,917 employees. What is the difference in the money? 

Mr. Genachowski. It is the opposite. We are asking funding for 
the 1,776. If within that funding 

Mr. Diaz-Balart. You want the flexibility of being able to get to 
the 1,900 within the funding of the 1,700? 

Mr. Genachowski. Yes. Exactly right. 

[Clerk’s note. — Subsequent to the hearing the FCC Chairman 
provided the following information:] 

FCC FTE Salaries 

Mr. Genachowski. To clarify for the record, the FCC’s FY13 Budget did not re- 
quest 1,917 FTEs. Footnote 2 on page 6 of the budget states that the Commission 
is only asking for finding for 1,776 employees. The 1,917 is a maximum cap of em- 
ployees. However, on April 20, 2012, the Commission submitted a reprogramming 
request to fund components of the new incentive auctions process required by legis- 
lation passed after the budget submission. The reprogramming requests 19 addi- 
tional FTEs to cover specific technological, engineering and legal work tied to legis- 
lative implementation. 

Mr. Diaz-Balart. Could you get me the number for the dif- 
ference if it was 1,900, because you said you might be able to save 
money? 

Mr. Genachowski. In the past we have reduced the number of 
contractors at the FCC fairly significantly over the years. I think 
in general it is a better model. Either you need someone or you 
don’t. There are some circumstances, and the auctions may be an 
example, where for a limited period of time contracting with an ex- 
pert makes sense. But for tasks that are basic recurring tasks, as 
a general rule it is more efficient to do it in house. We don’t have 
any specific plans to do that, but the team that developed the budg- 
et did that with that in mind. 

Mr. Diaz-Balart. Great. Thank you. 

Mr. Serrano. 
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Mr. Serrano. I just have one more question, and then I will sub- 
mit a couple for the record, okay? 

Mr. Diaz-Balart. Without objection. 

BROADBAND ADOPTION 

Mr. Serrano. Mr. Chairman, one of the FCC’s ongoing goals is 
to increase broadband adoption. Since this is a long-term goal, and 
applications on the Internet seem to be consuming more and more 
bandwidth as people move from just checking their email and read- 
ing news to playing games and watching more things online, how 
do you define broadband, and does your definition change as people 
need faster speeds to fully use the Internet? 

Mr. Genachowski. So, over time I expect that our basic defini- 
tion of broadband will go up. I would note without being too theo- 
retical that the challenge of universal broadband is different and 
harder than the challenges of universal telephone or universal elec- 
tricity, because telephone and electricity were binary. Either you 
had a dial tone, or you didn’t. Either you had electricity, or you 
didn’t. Broadband is different where, as you point out, you could 
have different speeds. 

And so in some ways it is the first time that the country is wres- 
tling with these issues of how to promote broadband as a universal 
service everywhere in the country to all people when it can mean 
different things over time. 

What we have done at the FCC is two different things. We have 
set goals for where the country should try to strive to on 
broadband. For example, we set a goal of 100 megabits — affordable 
100 megabits to 100 million people by 2020, 1-gigabit access in 
every community in the country. 

At the same time, for the Universal Service Fund, where we have 
to decide what are we going to actually pay for, it doesn’t make 
sense to say that we are going to pay for 100 megabits for everyone 
in the country, at least based on current usages. And in the Uni- 
versal Service Fund order from a few months ago, we defined that 
level as 4 megabits basically, with an ongoing obligation at the 
FCC to look at the uses that are essential for participation in our 
economy, for small businesses, for looking for a job, for education, 
and making adjustments to that over time. 

Mr. Serrano. Let me close with something that you both know, 
but it merits repeating in public. You have one of the most impor- 
tant responsibilities in our society, in our government, and I mean 
that, because a lot of people who work in government and who 
head agencies, who sit on boards, they affect certain segments of 
the population, they don’t affect others. But the most important 
person in corporate America is touched by your decisions, and the 
poorest child in a classroom in a rural area or the inner city is 
touched by your decisions. And I think your challenge, and cer- 
tainly what I think should be your mission, is to make sure that 
while we don’t interfere with those up here’s ability to use the 
Internet, to use technology, to move ahead, that we leave no one 
behind. And we are running the risk already of leaving a lot of peo- 
ple behind, and you should always keep that in mind. 

And also, something you are not allowed to comment on, I know, 
but you have one of the greatest jobs around, because you know be- 
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fore we know, what is being tested out there, and we all would love 
to know what is next. But I know you can’t tell us. There would 
be a rush on the market tomorrow, and it would be a bad scene. 

But for my part I want to thank you for your testimony, thank 
you for your work. We disagree at times on some issues, but in gen- 
eral we approve of the work that you are doing. And just keep 
doing it, and remember that it is broadband for all folks. It is 
broad, not just for some. Thank you. 

Mr. Genachowski. Thank you. 

Mr. Diaz-Balart. Thank you, Mr. Serrano. 

By the way, just because Mr. Serrano is one of the most tech- 
savvy Members of Congress, and, I don’t know, you might be re- 
sponsible on your iPad just by — you are probably consuming half 
the bandwidth in the entire Congress just on your iPad. 

Mr. Serrano. Just when I am watching baseball. 

Mr. Diaz-Balart. I didn’t realize the Yankees were on more than 
one channel. I thought that is why you watched. 

Mr. Serrano. The Yankees are throughout the world. There is 
baseball, and then there is the Yankees. 

Mr. Diaz-Balart. On that note let me thank both of you for your 
service. I also echo the words of our colleagues. And I also want 
to finish as I started. I want to thank you particularly for being 
exceedingly accessible to me and my staff. And you always have 
been. I know we will get the answers to some of these questions 
that we have. 

And with that, this meeting is adjourned. Thank you very much. 

[The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on the Federal Communications Commission FY 2013 Budget 


QUESTIONS for CHAIRMAN GENACHOWSKI 
Questions for the Record Submitted by Chairwoman Jo Ann Emerson 
POLITICAL FILES 

The FCC recently released a Notice of Proposed Rulemaking related to broadcasters’ political 
files. Currently the FCC is responsible for making sure advertisers disclose political sponsors in 
ads. 

1 understand that this is merely a proposed rule at this point, but you must have some idea of the 
cost to the Commission related to this rule. 

Question. Chairman Genachowski, how much would the Commission-run website cost? 

Answer. On April 27, the Commission adopted an order to move broadcasters’ public files 
from paper to online. The Commission voted unanimously with respect to the non-political 
component of the public file, including voting unanimously to host those components in an 
online database on the Commission’s website. There would be no separate, distinct or additional 
costs to include the political file information in the online database used for all public file record 
keeping. 

The final order provided an extensive analysis of the cost-benefits to broadcasters in 
converting to online files. The analysis is similar to most cases involving a move from paper to 
electronic files. The complete database costs for the public file will be included in the FCC’s 
Fiscal Year 2012 Information Technology (IT) budget. On a going forward basis, the 
Commission is leveraging several improvements to its IT infrastructure, including adding cloud 
capacity. These investments have lowered the costs of web-based services currently hosted by 
the Commission and these cost savings will also apply to the maintenance of online files. Actual 
start-up costs for hosting the public file would be less than $350,000, with an estimated out-year 
cost of less than $175,000. 

Question. Would there be any Commission staff that would be required to review the 
disclosures? And if so, how many staff and at what cost? 

Answer. The political file already exists pursuant to Section 504 of the Bipartisan Campaign 
Reform Act of 2002. As is the current practice, the Commission would not assign staff to review 
this material except where a complaint has been filed concerning the licensee’s recordkeeping, 
which would occur whether the information was in electronic or paper form. The costs of this 
review will only be reduced by converting the paper files to an online file. 

Question. How does the FCC distinguish between its responsibilities over broadcaster behavior 
versus campaign spending? 


1 



72 


Answer. Congress explicitly directed the FCC to implement political file obligations on FCC 
licensees. Those obligations require licensees to “maintain, and make available for public 
inspection, a complete record of a request to purchase broadcast time.” (Section 504 of the 
Bipartisan Campaign Reform Act of 2002, Public Law 107-155, 1 16 Stat. 81. This law amended 
section 3 15 of the Communications Act of 1934 to codify and expand the Commission’s political 
file rule, first adopted in 1938 under 47 C.F.R. 73.1934.) 

Section 3 1 5 serves broader public disclosure goals than those identified in the EEC’s 
organic statute. Congress established the FEC to regulate federal elections, and FEC reporting 
requirements are limited to federal elections. The FCC’s political file requires disclosure of 
information regarding all elective offices, including federal, state and local, as well as 
advertisements concerning political matters of national importance. 


BUDGET 

Question. Chairman Genachowski, A large part of your fiscal year 2013 request is for 
programmatic increases related to data center consolidation and cloud management. Can you 
tell the Committee why you need $6 million for cloud management and security as well as data 
consolidation? 

Answer. The Commission’s IT infrastructure is central to the FCC’s ability to accomplish its 
mission and to communicate with the public, industry and other governmental entities. The $6.1 
million investment the Commission will use to upgrade and consolidate its systems will produce 
significant cost savings during successive fiscal years in lower energy costs, higher staff 
productivity, and other operational efficiencies. 

The Agile Cloud Provisioning and Management initiative ($2.75 million) will reduce 
barriers to consumer and industry accessibility and lower the cost of existing host or cloud 
providers. It will improve transparency and interactions with the agency by consumer and 
industry. Annual savings are estimated at a total of $1,454,791 - $236,791 for energy costs, 
$574,000 in staff productivity and $644,000 in operational efficiencies. 

The Data Center Consolidation follows 0MB directives on consolidation and 
virtualization, and would eliminate redundancies between the FCC’s Gettysburg and DC 
headquarters sites. Annual savings are estimated at a total of $1,153,833 - $189,433 for energy 
costs, $449,200 in staff productivity and $515,200 in operational efficiencies. 

Question, When will the savings be realized? 

Answer. The cost savings are projected to begin in the next fiscal year. 

Question. Are these systems critical? 

Answer. Yes. Problems with the Commission’s use of legacy equipment and systems became 
apparent this past year during reprogramming of funds to deal with cyber threats. Also, the 
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implementation of the new spectrum legislation will require cross-agency IT integration with 
new software and hardware. 

Question. Other programmatic increases include upgrades to technical equipment. Can you 
please explain to the Committee why these upgrades are needed this year? 

Answer. The Commission requested $2.5 million for Enforcement Bureau Direction Finding 
and Wireless Monitoring Equipment; $1.1 million for Radio Direction Finding Vehicles; and 
$500,000 for equipment upgrades at the Columbia, Maryland laboratory. These requests include 
replacement of outdated and non-operational equipment as well as some related upgrades. 

The Wireless Monitoring Equipment and the Radio Direction Finding Vehicles are 
essential to one of the Commission’s core missions: preventing signal interference. Much of the 
equipment is specially developed and built by the Commission’s engineers. These devices must 
have the ability to communicate and/or locate sources of interference with a sophisticated degree 
of accuracy and frequency agility, along with the abilily to operate in unfriendly radio 
environments. 

The Commission must maintain and replace legacy equipment as well as stay abreast of 
new and diverse forms of interference in the field. Newer technology incorporates quicker and 
more accurate measurements, better battery life, and in some cases, smaller and lighter packages. 
Aging equipment fails due to worn and obsolete human user interfaces, dimming displays, 
deferred maintenance, and battery packs that are no longer manufactured. 

Among other things, the Field Offices of the FCC’s Enforcement Bureau use their 
specialized equipment to; 

• Identify and resolve interference cases. During FY 2011, the Field Offices 
resolved 1669 interference matters, of which 470 were public-safety related. 
Interference issues are increasing, and we expect the problem to grow as the 
number and variety of wireless devices increases. 

• Resolve radiofrequency interference cases across the country, which often 
present public safety and health issues. 

• Respond to requests from the Coast Guard to locate vessels in distress, aid in 
finding the source of errant transmitters, and identify and resolve interference 
along coasts and waterways. 

• Locate signal jammers. The proliferation of Jammers and the public safety 
threat they represent are increasing daily. The NextGen airspace system 
depends on GPS functioning at a highly accurate and reliable level. Cell 
jammers not only block distracting calls, but also critical public safety 
communications, including 91 1 calls. 

• Resolve cable signal leakage issues that interfere with FAA signals. Last 
fiscal year, the Field Offices resolved 360 cable signal leakage cases and 
proposed $64,000 in forfeitures. 

• Resolve interference to FAA radar. Certain wireless Internet service devices, 
when set up improperly, can create a public safety issue by interfering with 
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FAA radar systems used for the detection of wind shear. The Field Offices 
shut down 17 of these systems last year, more than double the number from 
the previous year. 

• Assist the US Secret Service in tracking down interference sources at National 
Security Special Events, e.g., NATO/G8 Summits, inaugurations, presidential 
debates, and political conventions. 

• Assist NOAA in locating downed aircraft and sinking vessels, errant 
transmitters, and sources of interference to emergency locator frequencies. 

• Work with FEMA to re-establish a public safety communications network as 
soon as practical following a natural disaster. 

• Assist Customs & Border Protection in tracking interference sources along 
and across the borders. 

• Locate and resolve tower painting and lighting issues. The Field Offices took 
actions on 935 tower issues last fiscal year. 

One significant area where the Field Offices of the Commission’s Enforcement Bureau 
must utilize this equipment is the detection and shutdown of pirate radio operations. The Field 
Offices use their cars and other direction finding equipment to track down pirates, who often 
conceal their operations in remote or highly urbanized locations. Interference with authorized 
broadcasters limits their licensed coverage and/or affects the quality of the signal received by the 
consumer from the licensed station. In addition, many pirates cause interference with FAA 
landing systems at airports, creating a public safety hazard. Last fiscal year, the Field Offices in 
the Enforcement Bureau shut down 118 pirate operations and proposed $227,000 in forfeitures. 

Without new and upgraded equipment, the Commission’s enforcement of public safety 
rules and other critical rules designed to protect our nation’s airwaves will suffer and could lead 
to serious, undeterred interference problems. 

With regard to the Office of Engineering and Technology Columbia Laboratory facilities 
request, the engineers need equipment to test new and sophisticated technologies for rules 
compliance, including dynamic frequency allocation and sensing. They also require special test 
equipment to simulate a variety of broadband systems’ operating conditions. OET certifies that 
wireless devices use spectrum efficiently and do not create harmful interference, among other 
things. The number of applications for certified devices has grown from 3,671 in 2001 to 13,645 
in 201 1, and the explosive growth of complex devices like smartphones and tablets is increasing 
demands on OET staff and equipment with no signs of slowing down. 

As 1 noted in my testimony, last year a senior Apple executive recently wrote the FCC 
advocating for additional staffing for the FCC’s OET. Apple’s executive wrote, “If OET can 
complete its work efficiently, companies building innovative devices can get those new products 
to customers quickly. But if applications for innovative devices are delayed because OET staff is 
overtaxed, consumers are the losers.” Engineers cannot perform their tasks without necessary 
equipment. A $500,000 investment to improve OET’s capabilities at this juncture will pay 
dividends in economic value later. 
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Question. Couldn’t you look for additional savings within your budget to accommodate this 
proposed increase? 

Answer. There are no available funds outside of current spending levels for equipment 
replacement and upgrades. As this Subcommittee is aware, this past year, the Federal 
Communications Commission reprogrammed all available unobligated and de-obligated funds 
and dedicated most to deter significant cyber-security threats to its IT systems. 


SPECTRUM 

As part of the payroll tax extension that Congress passed last month, the FCC is tasked with 
holding incentive auctions. 

Question. Chairman Genachowski, What are your thoughts on the Commission’s new 
responsibilities? 

Answer. Incentive auctions are unprecedented and the U.S. will be the first country to conduct 
an auction of this type. It will be a multifaceted task affecting major parts of our economy, 
involving many challenging questions of economics and engineering. 


Question. Do you think current owners of spectrum will easily give up the spectrum they are 
sitting on for this new incentive auction? 

Answer. 1 believe that incentive auctions can and will work. While we do not expect all 
broadcasters to participate, voluntary incentive auctions present a compelling economic 
opportunity for many broadcasters. The Commission will reach out to and work with all affected 
parties in a process that is transparent and fair. 

Question. Do you plan to have an open auction? 

Answer. We will implement the incentive auction statute in accordance with the Middle Class 
Tax Relief and Job Creation Act of 2012. 

Question. In your fiscal year 2013 budget, you request $1 million for a technical and 
operational fi-amework related to the build out of the public safety broadband network. Can you 
explain to the Committee how these funds wiil be used and how the Commission will help with 
the D-block build out? 

Answer. The FCC submitted its budget prior to the passage of the Middle Class Tax Relief and 
Job Creation Act of 20 1 2. This law mandates that the Commission allocate and license the D 
Block to the First Responder Network Authority and requires the FCC to establish and work with 
the Technical Advisory Board for First Responder Interoperability. The Commission has moved 
ahead to create the board and provide funding and assistance for its activities. The Commission 
also must support the reallocation and licensing process from regular budget funds. Originally, 
the $1 million programmatic increase would have funded the technical and engineering activities 
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of the Fee’s Emergency Response Interoperability Center (ERIC), which supports 
interoperability of public safety communications, both narrowband and broadband. The 
requested funds will support ERIC and other interoperability operations during the next fiscal 
year. 

Question. The Administration proposes to cap the amount of auction proceeds that are available 
to you for administration at $85 million. Given your new spectrum auction responsibilities, does 
this amount need to be revisited? 

Answer. Yes. The Commission’s stafFhas concluded its initial review of the costs for this 
process and received reprogramming for an additional $2.1 million during the current fiscal year. 
At this stage, the Commission anticipates needing additional out year costs of $13 million for 
FY13 above the $85 million cap. 


FCC REFORM 

As you know the House Energy and Commerce Committee recently approved two bills related to 
reforming the FCC. This legislation seems to have a number of good government concepts 
within these bills, including a “shot clock” so that parties know how quickly to expect action on 
FCC proceedings. This seems fair, particularly with regard to your rulemaking on cable carriage 
complaint reforms. The Commission issued an order last year addressing part of the issue, but 
has yet to finish the proceeding after 4 years. 

Question. Chairman, Genachowski, generally, what are your thoughts on these reform bills? 

Answer. From the beginning of my tenure as Chairman, I have made reform of agency 
processes a top priority. A key focus of this reform effort has been carrying out our statutory 
mission in a manner that recognizes changes in technology and the marketplace and reduces 
burdens on industry, promoting economic growth and innovation. By eliminating unnecessary 
requirements, modifying rules as needed, and improving our internal processes, the Commission 
is retooling to capitalize on the technological and economic opportunities of the new millennium. 

This commitment to process reform has resulted in tangible improvements throughout the 
agency. We have eliminated 210 obsolete regulations and identified 25 data collections for 
elimination. We have reduced the number of open dockets by 43%, including by closing 999 
dormant proceedings. We have reduced Commission backlogs, including a 52% reduction in 
pending satellite licensing applications and a 24% reduction in the number of pending petitions 
for reconsideration and applications for review. 

We have increased the percentage ofNotices of Proposed Rulemaking (NPRMs) that 
contained the text of proposed rules from 38% to 86%, while recognizing on a bipartisan basis 
that in certain circumstances it is premature to include draft rules in an NPRM. The Commission 
has also significantly reduced the time between the vote on a Commission decision and release 
of the full text of the decision, from an average release time of 14 calendar days before I became 
Chairman to just 3 calendar days since, with a majority of decisions released within 1 calendar 
day. And as part of an agency-wide transition from paper to electronic filing, we expanded 
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electronic filing of information about rates, terms, and conditions of telecommunications 
services. This reform will improve public access to information and reduce burdens on industry. 

The Commission is working effectively, and we are moving in the right direction. Of 
course, there is more we can do to improve performance and I am committed to continuing our 
efforts at reform. 

Question. Can you address when this proceeding will be finished and whether you think the 
“shot clock” requirement within the Energy and Commerce bill is a good idea? 

Answer. The Commission has over 70 different types of proceedings it addresses, and every 
filing within a category potentially raises unique circumstances the Commission must consider. 

It is not workable to have a universally applicable “shot clock” requirement for all proceedings 
and still afford the Commission sufficient flexibility and discretion to give adequate attention to 
each filing. 

Where appropriate, the Commission has adopted its own internal shot-clocks to facilitate 
expedited processing of important matters. For example, the Commission uses an informal 180- 
day shot clock for reviewing applications to transfer control of licenses and authorizations to 
determine whether the transfer serves the public interest. Better than 95% of all license transfer 
applications received since I became Chairman have been acted on within the 1 80-day period. 

With respect to program carriage complaints, the current goal is to resolve a complaint 
within approximately 7-10 months (in cases decided by the Media Bureau, depending on whether 
discovery is conducted) or 13 months (in cases decided by an Administrative Law Judge) after 
the complaint is filed, assuming that the parties do not elect Alternative Dispute Resolution or 
seek to toll the deadlines. Commission staff currently is reviewing additional issues raised in the 
program carriage proceeding, and a draft order may be circulated later this year. 


Question. How much would the consumer complaint database included in H.R. 3309, cost to 
stand up? 

Answer. The Commission has performed only a basic review of the potential costs since the 
measure has not passed both chambers. Costs could be $1 .5 million to $2 million for equipment. 
If additional FTEs are required for processing and implementation, costs could increase to 
approximately $5 million. 

Question. How much would the operating costs be once the database is stood up? 

Answer. We are not able to calculate ongoing costs at this juncture. 
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TEXT TO 911 

At last year’s hearing we spoke about how cell phone users are currently unable to text to 91 1. It 
is my understanding that the Commission is looking into requiring operators to support text to 
91 1 service. 

Question. While I know this is a difficult time budget-wise to ask cities to support this service, 1 
am interested to hear your thoughts on this issue. 

Answer. In the Middle Class Tax Relief and Job Creation Act of 2012 Congress set 
aside up to $155 million in revenues generated from the incentive auctions for grants to State and 
local governments responsible for operating 91 1 call centers to promote the adoption on NO 9-1- 
1 services, including texting. 

As these new technologies emerge, I’m acutely aware of the necessity of reducing the 
cost of NG91 1 development and deployment. While the FCC is not a grant-making institution, 
we can provide policymakers with information about the costs associated with deploying the 
network infrastructure required to link PSAPs and carriers. Last September, the Commission 
initiated plans to develop a cost-effectiveness model utilizing the cost study that the Public 
Safety and Homeland Security Bureau developed. This important study informed states and 
localities, as well as Congress and federal agencies, about the cost implications of design choices 
as they plan their NG9-1-1 networks. 

This issue continues to be a top priority for the Commission and I have challenged the 
industry to accelerate progress in this area. Last August, I announced a five-step plan for 
accelerating the deployment of Next Generation 91 1 (NG91 1), and the Commission has since 
has taken a number of steps to implement the plan. For example, the Commission released an 
Order and Further Notice of Proposed Rulemaking on location accuracy, which sought to close 
the accuracy gap between mobile and landline 91 1 calls and to lay the groundwork for location 
accuracy in NG91 1 networks and applications. 

Last September, the Commission released a Notice of Proposed Rulemaking seeking to 
accelerate the development and deployment of NG91 1 technology that will enable the public to 
send emergency communications to 91 1 call centers via text, photos, videos, and data. Since 
release of that notice, we have seen significant progress towards development of text-to-91 1 
technologies that we believe could be implemented in the near term. 

This March, the Commission’s Emergency Access Advisory Committee (EAAC) held an 
Exhibition Fair to showcase current and future text-to-91 1 technologies and applications at the 
FCC headquarters. These technologies will make the 91 1 system far more accessible to people 
with hearing and speech disabilities, and can provide an important alternative to the general 
public in situations where voice communication with 91 1 is not possible or advisable (such as 
the “silent call” scenario where placing a voice call to 911 could put the caller in danger). 

1 am also pleased that earlier this month, Verizon Wireless announced plans to deploy 
text-to-91 1 capability throughout its nationwide network by early 2013, which will enable 
Verizon Wireless customers to send emergency communications by text to select 91 1 call 
centers. This is an important step, and I hope that other carriers will follow this example. 
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I remain committed to doing what it takes to launch nationwide text-to-91 1 as quickly 
and cost-effectively as possible, and I expect the Commission to take further action in this area 
soon. This is an important national challenge and I encourage broad engagement as we move 
forward. 


CYBER SECURITY 

Question. What are you doing to help ISPs address the threat of cyber security? 

Answer. The FCC is the nation’s expert agency on communications networks, and the security 
and reliability of communications networks is central to the agency’s mission. The Commission 
is focused on practical steps involving commercial communications service providers to help 
minimize cyber security threats. Cyber criminals can wreak significant financial harm on 
businesses and consumers. For instance, almost three-fourths of small and medium businesses 
report being affected by cyber attacks. A report by Gartner found 3.6 million Americans get 
redirected to bogus websites in a single year, costing them $3.2 million. An estimated 8.4 million 
credit card numbers are obtained fraudulently online every year. Taking steps to address major 
vulnerabilities will contribute to economic growth, encourage the wider adoption of broadband, 
and protect the enormous opportunities created by the Internet. 

The Communications Security, Reliability, and Interoperability Council (CSRIC) is a 
federal advisory committee established at the direction of the Chairman of the FCC to provide 
recommendations regarding the security, reliability and interoperability of the Nation's 
communications system. CSRIC and its predecessor FCC Advisory Committees have been 
involved in cybersecurity issues for over a decade. In March 201 1, 1 initiated the current CSRIC, 
which is composed of over 50 communications sector leaders from the private sector, public 
safety, consumer organizations and Tribal, local, state and federal governments. They were 
tasked with developing recommendations for Internet Service Providers (ISPs) to mitigate three 
major cyber threats: botnets, attacks on the Domain Name System (DNS), and Internet route 
hijacking. On March 22, 2012 CSRIC produced a report with proposals in each of these three 
areas. 

First, to reduce the threat of botnets in residential networks, CSRIC recommended that 
ISPs participate in a voluntary U.S. Anti-Bot Code of Conduct for Internet Service Providers 
(ABC). Under this recommended code of conduct, ISPs would agree to educate consumers about 
the botnet threat, take steps to detect botnet activity on their networks, make consumers aware of 
botnet infections on their computers, offer assistance to consumers whose computers are infected 
and collaborate with other service providers that have also adopted the ABC. 

Second, CSRIC recommended that ISPs implement best practices to better secure the 
DNS. Specifically, under CSRIC recommendation, ISPs should ensure that their networks are 
DNSSEC-AWARE. A significant first step toward full DNSSEC implementation, this voluntary 
action by ISPs will allow, for example, browsers and operating systems in user devices to 
validate that consumers are not being redirected to fraudulent websites. 

Third, CSRIC recommended an industry framework for the deliberate adoption of secure 
routing procedures and protocols. 
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The companies that to date have agreed to abide by CSRIC recommendations serve 86 
percent of ail U.S. broadband consumers. 

The FCC also has worked with the Small Business Administration and others to develop 
and release a Cyber-security Tip Sheet for small businesses. Also, with its partners, the FCC 
released the Small Biz Cyber Planner, an easy-to-use online tool to help small businesses create 
their own customized cyber-security plan. 

CSRlC’s efforts are aimed at voluntary and industry-based initiatives and leverage the 
FCC’s expertise and long-held relationships with communications providers. FCC staff works in 
close coordination with our Federal partners at DHS, who occupy a seat on the CSRIC and have 
made significant contributions to the CSRlC’s work. I believe that the work of the two agencies 
is complementary and not duplicative. 

A small percentage of the Commission’s budget funds operations related to cyber- 
security in the Public Safety-Homeland Security Bureau. 

Question. Do your efforts duplicate the efforts of the Department of Homeland Security? Are 
there similarities, how do your efforts differ? 

Answer. The work of the two agencies is complementary and not duplicative. The 
Commission’s efforts leverage the FCC’s expertise and longstanding relationships with 
commercial communications providers. The FCC’s staff works in close coordination with our 
Federal partners at DHS, who occupy a seat on the CSRIC, and have made significant 
contributions to the CSRlC’s work. 


Questions for the Record Submitted bv Ranking Member Jose Serrano 


BUDGET REDUCTION AND SEQUESTRATION 

Question. Chairman Genachowski, your budget request notes that the FCC has taken steps to 
eliminate low-priority programs, resulting in a reduction of 1.8% below the fiscal year 2012 
enacted budget. Please tell us about this reprioritization and what programs were eliminated? 

Answer: The Commission developed a range of cost-savings opportunities to keep its requested 
increases low, without harming ongoing programming. Examples of these savings include: 

• Rent- A savings in rent in the amount of $1.4 million due to reducing the size of FCC 
headquarters and field office space. 

• Contracts Services - $4. 1 million. This savings includes a reduction in contracts 
throughout the FCC, with significant savings identified in IT services contracts, 
administrative services, human resources and financial operations contracts. 

• Equipment - Overall FCC equipment was reduced by $500,000. The majority of these 
savings are in ITC software and hardware. 


10 



81 


CYBERSECURITY 

Question. I see in your testimony that one of your initiatives is working to help small businesses 
improve their cybersecurity. A lot of agencies in the federal government are getting involved in 
cyber-security, so what role does the FCC play in this particular effort? And how do you fit into 
federal cybersecurity planning more broadly? 

Answer. The FCC is the nation’s expert agency on communications networks, and the security 
and reliability of communications networks is central to the agency’s mission. The Commission 
is focused on practical steps involving commercial communications service providers to help 
minimize cyber security threats. Cyber criminals can wreak significant financial harm on 
businesses and consumers. For instance, almost three-fourths of small and medium businesses 
report being affected by cyber attacks. A report by Gartner found 3.6 million Americans get 
redirected to bogus websites in a single year, costing them $3.2 million. An estimated 8.4 million 
credit card numbers are obtained fraudulently online every year. Taking steps to address major 
vulnerabilities will contribute to economic growth, encourage the wider adoption of broadband, 
and protect the enormous opportunities created by the Internet. 

The Communications Security, Reliability, and Interoperability Council (CSRIC) is a 
federal advisory committee established at the direction of the Chairman of the FCC to provide 
recommendations regarding the security, reliability and interoperability of the Nation’s 
communications system. CSRIC and its predecessor FCC Advisory Committees have been 
involved in cybersecurity issues for over a decade. In March 201 1, 1 initiated the current CSRIC, 
which is composed of over 50 communications sector leaders from the private sector, public 
safety, consumer organizations and Tribal, local, state and federal governments. They were 
tasked with developing recommendations for Internet Service Providers (ISPs) to mitigate three 
major cyber threats: botnets, attacks on the Domain Name System (DNS), and Internet route 
hijacking. On March 22, 2012 CSRIC produced a report with proposals in each of these three 
areas. 

First, to reduce the threat of botnets in residential networks, CSRIC recommended that 
ISPs participate in a voluntary U.S. Anti-Bot Code of Conduct for Internet Service Providers 
(ABC). Under this recommended code of conduct, ISPs would agree to educate consumers about 
the botnet threat, take steps to detect botnet activity on their networks, make consumers aware of 
botnet infections on their computers, offer assistance to consumers whose computers are infected 
and collaborate with other service providers that have also adopted the ABC. 

Second, CSRIC recommended that ISPs implement best practices to better secure the 
DNS. Specifically, under CSRIC recommendation, ISPs should ensure that their networks are 
DNSSEC-AWARE. A significant first step toward full DNSSEC implementation, this voluntary 
action by ISPs will allow, for example, browsers and operating systems in user devices to 
validate that consumers are not being redirected to fraudulent websites. 

Third, CSRIC recommended an industry framework for the deliberate adoption of secure 
routing procedures and protocols. 
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The companies that to date have agreed to ^ide by CSRIC recommendations serve 86 
percent of all U.S. broadband consumers. 

The FCC also has worked with the Small Business Administration and others to develop 
and release a Cyber-security Tip Sheet for small businesses. Also, with its partners, the FCC 
released the Small Biz Cyber Planner, an easy-to-use online tool to help small businesses create 
their own customized cyber-security plan, 

CSRIC’s efforts are aimed at voluntary and industry-based initiatives and leverage the 
Fee’s expertise and long-held relationships with communications providers. FCC staff works in 
close coordination with our Federal partners at DHS, who occupy a seat on the CSRIC and have 
made significant contributions to the CSRIC’s work. I believe that the work of the two agencies 
is complementary and not duplicative. 

A small percentage of the Commission’s budget funds operations related to cyber- 
security in the Public Safety-Homeland Security Bureau. 


PRISON CALLING RATES 

Question. In many places across the country families of inmates must pay astonishingly high 
rates to talk to their loved ones while they are incarcerated. This makes it difficult for them to 
remain in regular contact. I am troubled by this, since studies have shown that inmates with a 
greater connection to home are less likely to re-offend. I understand that the FCC has a role to 
play in regulating prisoners' telecommunications. Without jeopardizing justifiable security 
concerns, what steps can you take to reduce the cost of these calls for families of prisoners? 


Answer. The Communications Act requires the FCC to ensure that rates for inmate calling 
services are just and reasonable, while the prisons’ legitimate security interests related to inmate 
calling services are adequately protected. 

Multiple, competing petitions on these rate issues have been filed by stakeholders. In 
addition, the Commission has before it a petition regarding use of IP-based calling services by 
families of prisoners. These petitions raise complex factual questions and issues. Commission 
staff is reviewing the record that has been compiled on these issues and continues to meet with 
interested parties to obtain a better understanding of the information submitted to the agency. 


Questions for the Record Submitted bv Congressman Mario Diaz-Balart 


FCC FOIA TRANSPARENCY 

Question. Data from www.foia.gov shows that the FCC denies almost half of all FOIA requests 
it receives. In fact, www.foia.gov indicates that, not only is the FCC denying more FOIAs, but 
the FCC denies a significantly greater percentage of FOIAs when compared to the U.S. 
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Government - in 2010, the FCC denied 48% of FOIA requests while the rest of the Government 
denied an average of only 7.3%. Why is the FCC denying so many FOIA requests? 

Answer. The FCC’s FOIA record demonstrates that it grants, in whole or in part, the 
overwhelming majority of requests it receives and denies in full very few requests. Data from 
www.foia.gov, which is drawn from the agency’s FOIA Annual Reports, shows that only 3.4% 
of the FOIA requests received by the FCC in FY 201 1 were denied in full; 2.5% were denied in 
full in FY 2010; and 3.2% were denied in full in FY 2009. These statistics do not include 
instances where a FOIA request did not reasonably describe the records sought, was withdrawn, 
or otherwise was categorized by the Department of Justice as denied for reasons other than a 
FOIA exemption. 

The Commission’s staff has worked hard to ensure that the agency is transparent and 
responsive. House Oversight Committee Chairman Darrell Issa recently gave the FCC an “A” 
for its FOIA record-keeping. Also, the Attorney General recently recognized the FCC for its 
“particularly exemplary” use of the FCC.gov website to proactively release agency records and 
data. 

Question. The same data indicates that the FCC has started denying an unusually large 
percentage of FOIA requests because the records were “not reasonably described.” Since 
FY 2009, the FCC has denied more FOIA requests because the records were “not reasonably 
described” than the CIA. Why is the FCC denying so many FOIA requests because records are 
“not reasonably described”? How does the FCC determine whether the records were “not 
reasonably described”? Can the FCC provide an explanation for each of the 246 FOIA requests 
denied because the records were “not reasonably described” since FY 2009? 

Answer. A FOIA requested is denied for failure to “reasonably describe” the records sought 
when the requester fails to provide enough information to allow the FCC’s staff to do a 
reasonable search. The Department of Justice considers “not reasonably described” responses 
(and other responses not related to a FOIA exemption) as a “denial” of the request for FOIA 
annual reporting requirements, but these denials are not considered to be “full denials,” which 
are described in the preceding answer. 

For FYs 2009 through 2011, the FCC denied a total of 246 FOIA requests because the 
requesters did not “reasonably describe” the records sought. This represented 1 1 .4% of the 
FOIA requests filed in FY 2009, 16.5% of the requests filed in FY 2010, and 12.5% of the 
requests filed in FY 201 1. These percentages are substantially lower than the government-wide 
figures for requests denied as not reasonably described, according to Department of Justice 
statistics. In FY 2010, the most recent year for which data are available, 25% of FOIAs filed 
government-wide were denied as “not reasonably described.” See 
http://www.Justice.gOv/oip/foiapost/fy2010-ar-summary.pdf at page 6. 

The 246 FCC FOIA requests you cite were all requests made by individuals for records 
concerning themselves. In virtually all cases, these requests did not provide any further 
identifying information that would allow the Commission to design a reasonable search for 
records. In this situation, the Commission asks the requester to provide proof of identification to 
ensure that personally identifiable information is not being sought by someone who is not 
entitled to it. The Commission also asks individuals to specify what Privacy Act system(s) of 
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records they wish the agency to search. See 47 C.F.R. §§ 0.554(a) and 0.554(b). If the 
individual responds with this information, the FCC’s staff processes the request. If the requester 
does not provide the required information, the FOIA file is closed and reported as denied for 
failure to reasonably describe the records sought. 

Question. What fees has the FCC charged for FOIA requests, and how does the FCC handle 
FOIA fee waiver requests? 

Answer. The Commission is required by the FOIA (5 U.S.C. § 552(a)(4)(A)) and its 
implementing rules (47 C.F.R. §§ 0.466 - 0.470) to charge fees for processing FOIA requests. 
Search, review, and copying fees are assessed depending on the classification of the requester. 
Commercial requesters bear all FOIA processing costs; educational, scientific and news media 
requesters pay only for copying more than 100 pages; and “all other” requesters pay for more 
than two hours of search and review time and copying more than 100 pages. In FY 2011, the 
Commission collected $16,620.39 in FOIA fees, amounting to 0.75% of the actual cost of 
processing FOIA requests. In FY 2010, $16,583.51 was collected, representing 0.73% of actual 
processing costs. 

Requests for waivers of FOIA fees are referred to the FCC’s Office of General Counsel 
for handling in the first instance (47 C.F.R. § 0.470(e)( 1 )). OGC weighs the facts set forth in the 
FOIA (5 U.S.C. 552(a)(4)(A)(iii)) and the agency’s implementing rules (47 C.F.R. § 0.470(e)(2)) 
in deciding whether to grant or deny a fee waiver. Requesters may seek review of the OGC 
determination by the full Commission. 


Question. I understand that the Flouse Oversight Committee recently reviewed the FCC’s FOIA 
logs and determined that the FCC’s logs “have all available information.” Other agencies make 
their FOIA logs accessible to the public. Will the FCC make its FOIA logs publicly available? 

Answer. The agency’s FOIA logs currently are not publicly posted because they constitute a 
Privacy Act system of records due to the personally identifiable information (PIl) contained in a 
FOIA request (for example, the requester’s name and address). In FY 2011, however, all four 
requests for the FOIA log received under the FOIA were granted. The Office of General 
Counsel is working to revise the system of records to accommodate posting the logs on the 
FCC’s new website. 


FCC EMPLOYEES 

Question. In its FY 2013 request, the FCC proposes to spend $245.9 million, and as you 
explained at the hearing, that amount would fund 1776 FTEs. But in prior years the FCC has 
spent far less to maintain that number of FTEs. In FY 2008, the FCC spent approximately 
$210 million for 1,775 FTEs, and in FY 201 1, the FCC spent approximately $232 million. Why 
can’t the FCC’s personnel expenses for FY 2013 be held to a $240.7 million, which would be a 
2% increase over the FY 201 1 level of $236 million? 

Answer. The FCC, like all federal agencies, adheres to the federal pay scale and personnel rules. 
The FCC currently has its lowest FTE level in a decade. FTE numbers peaked in 2003 at 2,015. 
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The current level is 1,776. Lowering expected personnel costs would result in fewer employees 
and reduced levels of service to the public. In addition, the Middle Class Tax Relief and Job 
Creation Act of 2012 places additional human resource demands on the Commission, and any 
reductions at this juncture would have serious, adverse consequences to congressionally 
mandated tasks and undermine specialized work geared toward deficit reduction. 

Additional costs associated with these employees are based on personnel trends and 
agency workforce development. The Commission has a highly professional staff with average 
retention rates 6-8 years greater than other federal agencies. Attrition and controlled hiring has 
resulted in fewer employees overall but a larger percentage at the upper end of the professional 
scale, as well as more experienced, technically knowledgeable administrative staff accumulating 
higher grade and step levels. The FCC also tends to hire staff with technological or 
telecommunications experience at higher grade levels in order to carry out its complex statutory 
missions. 


Question. According to data from www.fedscope.opm.gov, approximately 30% of FCC 
employees are paid $150,000 or more. This represents a large increase over the number of FCC 
employees paid at that level in 2008, when less than 3% of the FCC earned at that level. How 
many employees has the FCC hired at this salary level since 2008? 

Answer. As I noted during the hearing, this increase is explained by the change in the 
government pay scale. In FY08 the maximum pay for a GS-15/10 was $149,000. In FY09, the 
maximum pay for GS-15/9 and GS-15/10 was approximately $153,000 (step 9-$153,053; step 
10-$153,200). The FCC hired 41 employees in FY 2009, 23 employees in FY 2010, and 27 in 
FY 201 1 that earned a salary of $150,000 or more. 


CONRACTOR HEADCOUNT AND COSTS 

Question. The FCC is asking for $500,000 to hire contractors “to gather data and study” the 
communications industry as part of a “Communications Industry Participation and Impact 
Study.” See FCC FY 2013 Budget Request at pg. 12. Why do you need to hire consultants to 
study the communications industry? Why can’t some of the FCC’s existing 1,776 employees do 
this study? 

Answer. The study will gather data and information to fulfill three statutory obligations: Section 
257 of the Communications Act; Section 202 of the Telecommunications Act of 1996, which 
requires a quadrennial review of our broadcast ownership rules; and Section 634 of the 
Communications Act. The Third Circuit also directed the Commission to conduct up-to-date 
studies when the FCC performs its statutorily-required quadrennial review of its broadcast 
ownership rules. See Prometheus Radio Project v. FCC, 652 F.3d431 (3d Cir. 2011). 

Studies that analyze how communications markets and owners are affected by 
Commission rules and other factors are generally prepared by social scientists in the fields of 
communications, economics and political science. The FCC’s limited full time social science 
staff is occupied with existing projects, leaving insufficient time to undertake the additional work 
of preparing this statutorily required study. 
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Contractors provide specific expertise, on a limited term basis, that may not be available 
from the Commission’s permanent staff. Commission staff, however, has collected and 
organized the ownership information of broadcast television and radio stations that is intended to 
form the foundation of the data needed to develop the communications industry participation and 
impact study. Moreover, past Chairmen have utilized these contracting resources to conduct 
studies of this nature. 

Question. How many contractors will be working for the FCC under your FY 2013 budget, and 
what will they be doing? 

Answer. At this stage, I cannot predict the number of potential contractors for FY13, especially 
with the Commission’s new responsibilities related to incentive auctions under the Middle Class 
Tax Relief and Job Creation Act of 2012. At last count for FYl 1, the FCC employed 551 
contractors at a cost of approximately $99.7M. This number represents a significant reduction 
over FY09 numbers of 959 contractors at a cost of approximately $154.3M. 

Question. What is the salary range for the FCC’s contract workforce (i.e., highest salary, 
lowest salary, and average salary)? 

Answer. The average salary range for the FCC contract work force is based on the contract 
labor rates. The contract labor rates do not necessarily reflect the salaries being paid to the 
individual contractors and the FCC does not have visibility into ail of the costs going into the 
labor rates. The hourly FCC contract labor rates begin at $24.73 per hour and extend to a high of 
$294.50, with an average labor rate for all contractors of $87,10 per hour. 


CUTTING THE FCC’s COSTS FOR CONTRACTS 

Question. According to www.usasDending.gov . the FCC has increased its use of non- 
competitive contracts. In FY 2008, the FCC awarded only about $1 ,84 million - or 
approximately 2.5% of the FCC’s contracting dollars - through non-competitive contracts; in FY 
201 1, this amount grew to $8.1 million and 12.5% of the FCC’s contracts. Why has the FCC 
increased its use of non-competitive contracts? 

Answer. For some of the contracts that were not competed, the FCC originally planned to have 
a successor contract vehicle in place before the expiration date. Unfortunately, the FCC lost key 
procurement personnel due to unexpected attrition and was unable to staff up or train existing 
staff soon enough to ensure additional solicitation activities. This situation has been remedied 
and the Commission will move ahead to ensure that personnel are trained and proficient in the 
procurement process, in order to expand competitive bidding practices. 

The FCC in the last two years re-competed multiple large contracts and the results thus far 
have resulted in significant cost savings. Examples of contracts with cost savings are listed 
below; 

• Consolidation of IT maintenance - total savings $4,500,000, Re-competed two large IT 
contracts and combined them into one contract. The new contract was implemented FY- 
2011 
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• Implemented a new financial system - total savings of $866,000. The re-competed 
contract resulted in fewer tinancial systems to maintain and a reduction in contractor 
support. The contract was a firm fixed price contract. 

• Facilities services contract - total savings of $1 million in annual cost savings. This 
contract was re-competed in FY-201 1. 

• Standardized move to Microsoft - total savings in three years is $500,000 to $750,000. 
This was achieved through the purchase of Enterprise license, allowing the FCC obtained 
a cheaper price for the components the agency needs instead of purchasing separate 
pieces. 


REPROGRAMMING REQUESTS / CARRY-OVER FUNDS 

Question. In the FCC’s Budget Requests for FY 2009 and FY 2010, the FCC provided a 
detailed chart estimating funds that could become eligible for carrying over. Why did the FCC 
stop disclosing this information to Congress and the public? 

Answer. This information is currently being provided each quarter to Congress, but the FCC 
will provide this information in future budget requests. 

Question. Concerning the reprogramming request submitted in the fall of 201 1, why did the 
FCC choose to spend funds on new projects instead of carrying these funds over to reduce the 
FCC’s FY 2013 budget request? 

Answer. The FCC provided a classified briefing to the Financial Services Subcommittee staff 
concerning internal IT security issues. The reprogramming was based on that briefing and 
deemed essential. 


TRANSPARENCY OF FCC ENFORCEMENT 

Question. The FCC used to publicly report information and data about the FCC’s enforcement 
investigations, processing applications for licenses, and responding to consumer complaints. 
Why did the FCC cut this information from its performance report? 

Answer. The decision to discontinue this information in the FCC’s performance plan was 
implemented before 1 became Chairman and 1 am unaware of the reason for doing so. This 
information will be published in future reports and available online going forward. In addition, 
please see the information below: 
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FCC Consumer Complaint Processing 
July 2008 to June 2009 

40000 
35000 
30000 
25000 
20000 
15000 
10000 
5000 
0 

July Aug Sept Oct Nov Dec Jan Feb Mar Apr May June 
08 08 08 08 08 08 09 09 09 * 09 09 09 

■ Number of Complaints Closed 



FCC Consumer Complaint Processing 
July 2009 to June 2010 



09 09 09 09 09 09 10 * 10 10 10 10 10 

■ Number of Complaints Closed 


18 




89 


FCC Consumer Complaint Processing 

July 2010 to June 201 1 
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REGULATORY FEES 

Question. In the past, the FCC used to disclose publicly information about how much of its 
budget the FCC raised through fees on telephone companies, wireless companies, media 
companies, and so forth. Why did the FCC stop disclosing this information about the sources of 
its budget? 

Answer. The FCC has not stopped disclosing this information. Every year, the Commission 
adopts a rulemaking to assess regulatory fees, which includes this information. For example, in 
FY 201 1, Attachment B of the Commission’s regulatory fees Report and Order identifies the 
revenue that the FCC expects to collect from various industry segments. This annual rulemaking 
is public and published in the Federal Register, as well as available on the FCC’s website. 

Question. When will you circulate the FCC’s annual Notice of Proposed Rulemaking examining 
regulatory fees? 

Answer. The Commission adopted the Further Notice of Proposed Rulemaking on May 3, 2012 
and released the item on May 4, 2012. 


SPENDING ON NEW DIRECTION FINDING EQUIPMENT AND VEHICLES 

Question. Why has the FCC stopped disclosing details about the number of public safety and 
non-emergency spectrum interference investigations and whether the FCC met its processing 
goals? 

Answer. The decision to discontinue this information in the FCC’s performance plan was 
implemented before I became Chairman and 1 am unaware of the reason for doing so. This 
information will be published in future reports and available online going forward. 

Question. The FCC is seeking $2.5 million for “direction finding and wireless monitoring 
equipment.” How is this equipment different from the direction finding vehicles? 

Answer. This direction finding and wireless monitoring equipment initiative involves both 
stationary use devices installed at the Commission’s field offices and portable devices used in the 
field. This initiative would fund a few basic fixed-location monitoring systems with limited- 
range “receive and locate” capability, unlike the more sophisticated mobile systems (direction- 
finding vehicles). 

These monitoring systems would be distributed in a few metropolitan areas of 
greatest need and not to all field offices. In contrast, the Commission’s mobile systems 
(direction finding vehicles) are much more sophisticated, in that they provide graphical spectrum 
data, maps of licensees, and a directional indicator showing the direction from which the radio 
signal originates. Because many interference problems originate with a mobile source, field 
agents must employ mobile techniques with the radio equipment in the vehicle. The initiative for 
wireless monitoring equipment would provide for new portable technical equipment and devices 
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to allow field agents to perform on-site measurement and analysis to aid in enforcement of the 
Commission’s spectrum regulations. 


FCC AUCTIONS SPENDING 

Question. The FCC has raised less than $85 million in auctions proceeds in FY 2009, FY 2010, 
and in FY 201 1 . Specifically, in FY 2009, the FCC raised approximately $6.4 million in 
auctions revenue; in FY 2010, the FCC raised approximately $26.2 million in auctions revenue; 
and in FY 2011, the FCC raised approximately $30.9 million in auctions revenue. How did the 
FCC obtain the $85 million in auctions funding for these years? 

Answer. Section 309(j) of the Communications Act provides for auctions as a primary 
assignment mechanism, regardless of whether the individual auction will generate high revenues. 
An auction can result in the assignment of hundreds or even thousands of licenses essential to 
various businesses and industries, spurring significant benefits to the economy even if auction 
revenues are modest. 

The FCC is required to follow “Federal Generally Accepted Accounting Principles,” 
which require that revenue from auctions be recorded when the license is granted, not when the 
auction has been completed. Typically there is a gap of some time between these two events. It 
is only after granting a license that auction revenue is earned and is available for use by the FCC 
to run the auctions program. Taking into consideration the above Federal accounting principles, 
the FCC actually recorded $16.7 billion in auction revenue in FY 2009, $391 million in FY 2010 
and $66 million in FY 2011. The FCC used $85 million in auctions proceeds from these years to 
operate its auction program. 


TRAVEL 

Question. The Office of Government Ethics (OGE) makes available on the Internet the Semi- 
Annual Reports of Section 1353 travel for Federal agencies identifying the employees who have 
received travel costs paid for by outside groups. While OGE has Section 1353 reports available 
for the Federal Trade Commission, the Securities & Exchange Commission, it does not have any 
such reports available through its Internet site for the FCC. Has the FCC maintained the ban on 
Section 1353 travel for its employees since FY 2008? If not, how many FCC employees have 
received travel costs paid for by outside groups and for how much? Please describe any Section 
1353 travel FCC employees have accepted since FY 2009? 

Answer. The FCC has maintained a ban on Section 1353 travel since 2008. Accordingly, no 
Section 1353 trips have been taken by any Commission employees. 
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Questions for the Record Submitted bv Congressman Steve Womack 


REGULATORY FEES 

Recently, you told another House committee that you plan to update the FCC’s fee-assessment 
system for the first time in nearly 20 years. Commissioners past and present. Republicans and 
Democrats alike, have said this is long overdue. The FCC sought public comment on the matter 
in 2008; however, despite significant praise for modernization, it has languished. 

Question. Are you committed to completing that proceeding in order to ensure transparency and 
fairness in the assessment of regulatory fees? 

Answer. Yes. I intend to circulate a Notice of Proposed Rulemaking after the adoption of the 
FY12 Fee Rulemaking to provide a complete review of the process and ensure the proper 
balancing of regulatory fees. 

Question. Will your changes be in effect when all regulated entities write their checks to the 
FCC later this year? 

Answer. No. Regulatory fee reform and rebalancing is very complex, and it is likely that we 
will receive a high volume of comments in the proceeding. Addressing all of the comments for a 
proceeding of this nature would leave insufficient time between now and the regular fee filing 
deadline to complete both rulemakings. 1 anticipate that the rebalancing of regulatory fees will 
be implemented in FY 2013. 


BUDGET REQUEST 

I understand that implementation of the Commission’s Universal Service and Inter-Carrier 
Compensation Order, its Lifeline Order and further notice, and a Universal Service contribution 
reform proceeding will require a great deal of the Wireline and Wireless Bureaus’ time. 1 was 
therefore surprised to see the FY2013 budget request would cut these bureaus, while increasing 
the budget of the Offices of the Chairman and Commissioners. Work on these issues will 
continue well into FY2013 and perhaps beyond. 

Question. Please explain the rationale behind these reductions, as well as the proposed increase 
to your budget? 

Answer. There is no anticipated reduction to the staff in the Wireline Competition Bureau or the 
Wireless Telecommunications Bureau and they are properly staffed to ensure that the rulemaking 
is carried out. Increases to individual Commissioner offices reflect standard staffing numbers 
adjusted for uncontrollable cost increases. The Commissioner increases reflect funding for four 
fully staffed Commissioner offices and the Chairman’s office. 
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Questions for the Record Submitted bv Congressman Peter Viscloskv 


PUBLIC INSPECTION FILES 

I understand that the discussion surrounding the FCC’s proposal to require broadcasters to make 
their statutorily mandated Public Inspection Files available to the public online has largely 
focused on political advertising. However, it is my understanding that the political advertising 
component of the public file is merely a fraction of the statutorily required information that must 
be provided. For instance, I previously had a constituent contact me expressing concern that a 
news station, which owned a broadcasting license in our district, was not living up to its 
licensing requirements by airing sufficient local content. Under the current rules, I was aghast 
that the only option was to refer my constituent to the station to view the file in person, despite it 
being physically located in the next state over. While I am sympathetic to my colleague’s 
expressed concerns as it relates to political advertising, I would not want the Subcommittee’s 
focus on one small component of the file to stall a proposal that ultimately increases 
transparency. 

Question. Understanding that it may vary from station to station, what percent of the Public 
Inspection File relates to political advertising? 

Answer. The percentage varies from broadcaster to broadcaster, but you are correct that the 
political information is only one part of all of the material contained in the public file. Public 
files contain a broad range of material, including station ownership documents, equal 
employment opportunity compliance reports, children’s programming information, and records 
of broadcast time purchased by candidates and other advertisers addressing “political matteifs) of 
national importance.” 

Question. I understand that Commissioner McDowell has estimated that the proposal would 
cost broadcasters $15 million in upfront costs and an additional $140,000 per year to maintain 
the files online. Is this an official estimate based on a study conducted by the FCC? 

Additionally, how many broadcasters is the $15 million distributed across and what is the 
average cost per station? Would there be easy solutions to mediate overly burdensome costs to 
the station without scrapping the proposal in its entirety? 

Answer. Prior to adoption of the Order on April 27, 2012, the FCC’s staff considered the 
estimates provided by the industry that Commissioner McDowell noted during the hearing. In 
2007 when the Commission last considered this issue, broadcasters stated that the greatest cost 
would be for them to individually host the information on their websites. The Commission 
accordingly proposed hosting the information on the FCC’s website to save the broadcasters this 
potential cost. 

As with all paper-to-paperless conversions, the broadcasters will experience some one- 
time upfront costs. Based on the record, the Commission has estimated these costs at an average 
of $80 - $400 per station, spread over a six month period. 

After the conversion, however, broadcasters will realize cost savings and efficiencies. 
Moving the file online will minimize disruptions in the daily operation of a station, and reduce 
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the burdens placed on station staff that currently field phone calls and chaperone in-person 
requests to inspect files. Also, broadcasters will no longer need to maintain paper copies of eight 
routine items that they already file with the Commission. These items compose about a third of 
all items in the public file. Instead, the Commission will take responsibility for filing the 
material online. Even for those elements of the file still managed by the broadcasters, the online 
file should be less burdensome than a local file, because uploading a file will be easier and more 
efficient than photocopying it, walking it to the local paper file, finding the appropriate folder 
and inserting it in the proper order. 

In order to assist smaller stations in preparing for any additional costs, the conversion to 
electronic files will be completed in phases. Stations in the top 50 DMAs, approximately 200 
stations out of approximately 2000 stations nationwide, must post new political file materials 
online when the rules become effective, with the rest of the industry complying by July 2014. 


Questions for the Record Submitted by Congressman Jo Bonner 


UNIVERSAL SERVICE FUND 

Question. The USF/ICC reform order released late last year provided larger price cap carriers 
with specific support for broadband and incremental funding, but it appears that the small rural 
carriers were left with legacy voice USF and cuts in funding? Why? How will rural providers 
build 4 Mbps to rural America with no incremental broadband support? Won’t areas served by 
small providers need ongoing support - especially if you are charging carriers with building 
faster speeds to more people? Aren’t you asking them to do a lot more with less? 

Answer. In establishing the Connect America Fund (CAF), our goals for consumers in areas 
served by price cap or rate of return carriers were the same - ( 1 ) extend broadband to areas 
where it is currently not available while (2) ensuring that those with access to voice and 
broadband service continue to have access to such offerings and (3) do this in a fiscally 
responsible way to minimize the universal service contribution burden. Many parties advocated 
for the elimination of legacy programs supporting small rate-of-retum carriers, suggesting that 
these carriers move to a system using a forward-looking cost model similar to the existing 
system for price cap carriers, or that support be awarded exclusively through a competitive 
bidding system on a going-forward basis. However, the Commission recognized the unique 
circumstances facing many rate-of-retum carriers and instead elected to adopt more gradual 
changes for these companies, compared to price cap companies. 

For the first time, and acting unanimously, the Commission adopted a budget for the 
high-cost portion of the USF, setting aside approximately $2 billion in annual support for rate-of- 
retum carriers. Based on the record, the Commission concluded that this funding would enable 
continued expansion of broadband by rate-of-retum carriers. 


Question. Not only were the rural providers left with legacy voice USF but I understand that the 
order capped and cut portions of that cost support. Would the caps the FCC has already adopted 
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apply to investment made under the old rules? Doesn’t that deter investment if carriers perceive 
that the FCC can change the rules midstream? Did the FCC evaluate whether that will put 
existing federal or private loans at risk of default, and how much in loans are at risk? 

Answer. Among other reforms, the Order took steps to improve the high-cost loop support 
(HCLS) mechanism, one of the principal sources of USF funding for rate-of-retum carriers. 
HCLS has been capped for nearly 20 years, and that cap constrained reimbursement for carriers’ 
preexisting investments, not just new investments. Under the previous HCLS rules, carriers that 
took measures to reduce costs to operate more efficiently lost support to their peers that 
increased costs. At the same time, some carriers with high costs had up to 100 percent of their 
expenditures on loop costs reimbursed through USF, giving carriers incentives to increase costs 
with little regard to efficiency or the burden on the Fund, and without regard to whether a lesser 
amount would be sufficient to provide supported services to their customers. 

As part of its reforms, the Commission adopted a benchmarking rule intended to 
moderate the expenses of those rate-of-retum carriers with very high costs compared to their 
similarly situated peers, while freeing up funds that can be used by other rate-of-retum carriers to 
advance broadband deployment. The benchmarking rule keeps the total size of HCLS roughly 
the same while addressing the problematic incentives of the previous HCLS rules by placing 
reasonable limits on carriers’ costs eligible for reimbursement. Under the revised mechanism, 
approximately 500 rate-of-retum carriers will receive additional support to use for broadband 
deployment, while requiring approximately 100 carriers to adjust their support levels based on 
having costs that exceed their similarly-situated peers. 

The Commission understands the concerns of some rural carriers regarding sufficiency of 
funding under the reformed mles to cover investments they have made. The Commission has 
held numerous meetings and continues to engage with rural trade associations, individual 
carriers, and lenders to these companies, including the Rural Utilities Service (RUS). In the 
Wireline Competition Bureau’s recent Order implementing the benchmarks framework, it made 
a number of adjustments to address these concerns, including concerns about past investment and 
outstanding debt. 

Question. The FCC also issued a Further Notice of rulemaking that proposes yet more cuts to 
USF support for smaller carriers. With all the drastic changes made in last year’s reform order, 
do not you think it’s time to back off the Further Notice and let the industry, lenders, investors 
and consumers adjust to the reforms? 

Answer. The Further Notice seeks targeted comment on certain issues necessary to implement 
rule changes adopted in the Order, such as the rule to eliminate support where there is 100% 
overlap with an unsubsidized competitor as well as a long-term support mechanism for rate-of- 
retum areas proposed by the national rural carrier associations. 

We have received a significant number of comments in response to the Further Notice 
and have had numerous meetings with rural carriers and their trade associations since the release 
of the Order and Further Notice. Commission staff is currently reviewing that input. 
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FCC BUDGET 

Question. The FY2013 budget request notes that the Commission sometimes collects fees in 
excess of the amount allowed by the annual appropriation. If I read the reference correctly, the 
Commission collected $6.2m more than allowed by our bill in FY201 1 and that the cumulative 
amount collected above the level mandated in our annual legislation currently stands at $66 
million. I understand that collecting such fees is probably both an art and a science; however, 
given the current balance, should the Committee consider reducing the Commission’s FY2013 
fee level by that $66 million and provide for a one time use of those excess funds? 

Answer. The funds have been accumulating for more than ten years. The allocation and use of 
these funds are within the purview of Congress. The Commission does not control the 
distribution of these funds or their use. 

Question. The FY2013 budget request includes a 21% increase in “compensation” for the 
offices of the Chairman and Commissioners and a 35% increase in “compensation” for the 
Office Strategic Planning, but in both cases no proposed increase in the number of FTE’s. For 
what would those funds be used? 

Answer. The increased amount mentioned above for the Chairman and Commissioners’ offices 
is an increase only because the FY 2012 enacted number does not reflect four fully staffed 
Commissioner’s offices and the FY 2013 request number does. The increase is not a true 
increase of their budget but instead reflects what is usually provided to those offices. 

At this stage, there is no plan to increase the FTE numbers for OSP. 

Question. There are now multiple executive branch agencies addressing our nation’s 
cybersecurity issues, including DHS and DoD. I want to make sure the Commission does not see 
this as a “growth industry,” intending to compete with other existing cyber security actors for 
funding and staff. Commissioner, to your credit, 1 understand the Commission has an ongoing 
initiative with industry based on the voluntary adoption of cybersecurity best practices. But what 
exactly is the end point of that initiative? How much of the Commission’s current and proposed 
budget is devoted to cybersecurity and do you ultimately intend to request authority to regulate 
in that space? 

Answer. The FCC is the nation’s expert agency on communications networks, and the security 
and reliability of communications networks is central to the agency’s mission. The Commission 
is focused on practical steps involving commercial communications service providers to help 
minimize cyber security threats. Cyber criminals can wreak significant financial harm on 
businesses and consumers. For instance, almost three-fourths of small and medium businesses 
report being affected by cyber attacks. A report by Gartner found 3.6 million Americans get 
redirected to bogus websites in a single year, costing them $3.2 million. An estimated 8.4 million 
credit card numbers are obtained fraudulently online every year. Taking steps to address major 
vulnerabilities will contribute to economic growth, encourage the wider adoption of broadband, 
and protect the enormous opportunities created by the Internet. 
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The Communications Security, Reliability, and Interoperability Council (CSRIC) is a 
federal advisory committee established at the direction of the Chairman of the FCC to provide 
recommendations regarding the security, reliability and interoperability of the Nation’s 
communications system. CSRIC and its predecessor FCC Advisory Committees have been 
involved in cybersecurity issues for over a decade. In March 201 1, 1 initiated the current CSRIC, 
which is composed of over 50 communications sector leaders from the private sector, public 
safety, consumer organizations and Tribal, local, state and federal governments. They were 
tasked with developing recommendations for Internet Service Providers (ISPs) to mitigate three 
major cyber threats; botnets, attacks on the Domain Name System (DNS), and Internet route 
hijacking. On March 22, 2012 CSRIC produced a report with proposals in each of these three 
areas. 

First, to reduce the threat of botnets in residential networks, CSRIC recommended that 
ISPs participate in a voluntary U.S. Anti-Bot Code of Conduct for Internet Service Providers 
(ABC). Under this recommended code of conduct, ISPs would agree to educate consumers about 
the botnet threat, take steps to detect botnet activity on their networks, make consumers aware of 
botnet infections on their computers, offer assistance to consumers whose computers are infected 
and collaborate with other service providers that have also adopted the ABC. 

Second, CSRIC recommended that ISPs implement best practices to better secure the 
DNS. Specifically, under CSRIC recommendation, ISPs should ensure that their networks are 
DNSSEC-AWARE. A significant first step toward full DNSSEC implementation, this voluntary 
action by ISPs will allow, for example, browsers and operating systems in user devices to 
validate that consumers are not being redirected to fraudulent websites. 

Third, CSRIC recommended an industry framework for the deliberate adoption of secure 
routing procedures and protocols. 

The companies that to date have agreed to abide by CSRIC recommendations serve [86] 
percent of all U.S. broadband consumers. 

The FCC also has worked with the Small Business Administration and others to develop 
and release a Cyber-security Tip Sheet for small businesses. Also, with its partners, the FCC 
released the Small Biz Cyber Planner, an easy-to-use online tool to help small businesses create 
their own customized cyber-security plan. 

CSRIC’s efforts are aimed at voluntary and industry-based initiatives and leverage the 
FCC’s expertise and long-held relationships with communications providers. FCC staff works in 
close coordination with our Federal partners at DHS, who occupy a seat on the CSRIC and have 
made significant contributions to the CSRIC’s work. I believe that the work of the two agencies 
is complementary and not duplicative. 

A small percentage of the Commission’s budget funds operations related to cyber- 
security in the Public Safety-Homeland Security Bureau. 

Question. The Enforcement Bureau’s FY2013 budget request includes a $4.2m increase for 
“Equipment,” but only $2.5m of that increase appears to be directly attributed, in this case to the 
purchase of direction finding equipment. For what is the balance of that proposed increase to be 
used? 
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Answer. The total request for new initiatives for the bureaus and offices was $4.5 million. This 
included the $2.5 million for Enforcement Bureau’s Direction Finding and Wireless Monitoring 
Equipment; $1 million for Public Safety & Homeland Security Bureau’s Interoperability 
Assurance and Management; $500,000 for the Office of Engineering and Technology’s 
Technical Equipment for FCC’s Laboratory; and $500,000 for Media Bureau’s Communications 
Industry Participation and Impact Study (see page 12 of the FCC’s Budget Request). 


Questions for the Record Submitted bv Congressman Tom Graves 


CONTRACTORS 

Question. The FCC is asking for $500,000 to hire contractors "to gather data and study" the 
communications industry as part of a "Communications Industry Participation and Impact 
Study." Why do you need to hire consultants to study the communications industry? Why can't 
some of the FCC's existing 1 ,776 employees do this study? 

Answer. The study will gather data and information to fulfill three statutory obligations: Section 
257 of the Communications Act; Section 202 of the Telecommunications Act of 1996, which 
requires a quadrennial review of our broadcast ownership rules; and Section 634 of the 
Communications Act. The Third Circuit also directed the Commission to conduct up-to-date 
studies when the FCC performs its statutorily-required quadrennial review of its broadcast 
ownership rules. See Prometheus Radio Project v. FCC, 652 F.3d 431 (3d Cir. 2011). 

Studies that analyze how communications markets and owners are affected by 
Commission rules and other factors are generally prepared by social scientists in the fields of 
communications, economics and political science. The FCC’s limited full time social science 
staff is occupied with existing projects, leaving insufficient time to undertake the additional work 
of preparing this statutorily required study. 

Contractors provide specific expertise, on a limited term basis, that may not be available 
from the Commission’s permanent staff. Commission staff, however, has collected and 
organized the ownership information of broadcast television and radio stations that is intended to 
form the foundation of the data needed to develop the communications industry participation and 
impact study. Moreover, past Chairmen have utilized these contracting resources to conduct 
studies of this nature. 

Question. The FCC is requesting to spend approximately $100 million on various contracts in 
FY 2013. The FCC has stated that the FCC had more than 900 contractors working for it in 2009 
and again in 2010. What are all these contractors doing for the FCC? What are the FCC’s 
contracts and how many contractors are employed under each contract? 

Answer. Please see the list below the answer to the next question, which includes contracts, 
number of contractors and a description of the services provided by the contractor. 
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Question. How many contractors will be working for the FCC under your FY 20 1 3 budget, and 
what will they be doing? Can you provide the number of contractors working on each contract 
and explain their job functions? 

Answer. Because Congress recently directed the Commission to initiate a complex incentive 
auctions program involving a broad range of tasks and related activities, it is not yet possible to 
determine the exact number of contractors that will be required in FY13. Currently, the FCC 
maintains a contractor force that is one third smaller than it was in 2009. Below is a basic break- 
out of the contracts and personnel numbers: 


Contract Vendors 

Number of 

Contractors 

Descriptions 

AAC, Inc./ Serco 

89 

Provides Support for Auction Systems Including System 
Integration Efforts 

All Shred/ E-end 

9 

Document Destruction Services 

Ambit Group 

32 

Provides Database Infrastructure Support, Information 
Technology Analysis, Web Services, and 3rd Party 

Software Support 

Answer Staffing 

1 

Special Assistance for Handicapped Employees 

Base Technologies 

2 

Analysts for OIG 

Bobby Dodd Industries (BDI) 

2 

Facilities Maintenance and janitorial Services for Hiram 

GA Facility 

BIA Financial (Off-Site) 

3 

Financial Services 

Booz Allen Hamilton 

1 

Provides Engineering Support Services 

Carlson Wagonlit 

2 

Travel Services 

CGI-Federal 

26 

Provides Core Financial System Replacement 

Clifton Gunderson 

9 

Auditing Services OIG 

Computech 

90 

Provides Support Service for Information Systems and 
Websites 

Computech 

7 

Provides Support Service for Financial Systems and 
Databases 

Connectioneers, Inc. 

2 

Telecommunications Service 

DlGlTALBiz 

9 

Information Technology and Data Entry Support Services 

Ernst & Young (E&Y) 

10 

Provides Support Service for Financial Systems and 
Databases 

Federal Working Group 

30 

FCC Customer Service and Auction Support Services 

FPMI Solutions 

4 

Human Resources Support Services 

GRA, Inc. 

2 

Expert Consulting for Basic Negotiation Agreement 

Information Network Assoc 

6 

Provides Security Guard Service 
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infused Solutions 

84 

Provides Maintenance Services 

KPMG 

20 

Provides Audit Support Services 

Metro Star Systems 

9 

FCC.gov Website Re-design 

Michael Baker Jr., Inc. 

11 

Auto News, Data and Other Services 

Navigant 

4 

Audit Investigations OIG DOJ 

Octo Consulting 

6 

Provides Acquisition Support 

Omniplex 

38 

Provides Unifomi Security Guard Service for FCC's 
Headquarters 

Open Systems Sciences 

11 

Provides IT Security Management Support 

RF Analytics 

1 

Systems Engineering 

Scientific Research Corp (SRC) 

1 

Technical Shop and Laboratory Fabrication and Assembly 

Soneticom (DRS) 

] 

Provides Software Development 

Technatomy/ Arya IT 

4 

Provides Program Management Activity 

van Doom, Arlan 

1 

Expert Consulting for Executives 

Vistronix (Library) 

4 

Provides Library Database Support Services 

VMD Systems 

19 

Provides Financial Support Services 

Xerox Business Services 

1 

Copy Machines Lease and Maintenance 


Total # of contractors*: 551 


*82 contractors — 13% of the 
total— are part time contractors. 


Question. What is the salary range for the FCC's contract workforce (i.e„ highest salary, lowest 
salary, and average salary)? 

Answer. The average salary range for the FCC contract work force is based on contract labor 
rates. Contract labor rates do not necessarily reflect the salaries being paid to the individual 
contractors and the FCC does not have visibility into all of the costs going into the labor rates. 
The hourly FCC contract labor rates begin at $24.73 per hour and extend to a high of $294.50, 
with an average labor rate for all contractors of $87.10 per hour. 

Question. What will the FCC do to reduce the number and cost of its contractors? 

Answer. The FCC already significantly reduced the number of contractors from FY09 through 
the end of FYl I, from a high of 959 to a current level of 551, of which 82 or 13% are part time 
contractors. This fluctuation is directly related to Congressional mandates for increased 
activities such as the massive nationwide outreach effort required to help transition Americans 
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from analog to digital television (the DTV Transition) and to ensure that the Commission met its 
statutory requirement to produce a National Broadband Plan. During the next fiscal year, the 
FCC will continue to review all contracts with an eye toward minimizing costs and personnel. 


COSTS FOR CONTRACTS 

Question. According to www.usaspending.gov, the FCC has increased its use of non- 
competitive contracts. In FY 2008, the FCC awarded only about $1.84 million - or 
approximately 2.5% of the FCC’s contracting dollars - through non-competitive contracts; in FY 
2011, this amount grew to $8.1 million and 12.5% of the FCC's contracts. Why has the FCC 
increased its use of non-competitive contracts? 

Answer. For some of the contracts that were not competed, the FCC originally planned to have 
a successor contract vehicle in place before the expiration date. Unfortunately, the FCC lost key 
procurement personnel due to unexpected attrition and was unable to staff up or train existing 
staff soon enough to ensure additional solicitation activities. This situation has been remedied 
and the Commission will move ahead to ensure that personnel are trained and proficient in the 
procurement process, in order to expand competitive bidding practices. 

The FCC in the last two years re-competed multiple large contracts and the results thus 
far have resulted in significant cost savings. Examples of contracts with cost savings are listed 
below; 


• Consolidation of IT maintenance - total savings $4,500,000. Re-competed two large IT 
contracts and combined them into one contract. The new contract was implemented FY- 
2011 

• Implemented a new financial system - total savings of $866,000. The re-competed 
contract resulted in fewer financial systems to maintain and a reduction in contractor 
support. The contract was a firm fixed price contract, 

• Facilities services contract - total savings of $1 million in annual cost savings. This 
contract was re-competed in FY-201 1. 

• Standardized move to Microsoft - total savings in three years is $500,000 to $750,000. 
This was achieved through the purchase of Enterprise license, allowing the FCC obtained 
a cheaper price for the components the agency needs instead of purchasing separate 
pieces. 


Question. For all contractors that the FCC has awarded more than $1 million on a non- 
competitive basis, please provide an explanation for choosing not to use fully competitive 
procurement procedures? 

Answer. As explained in the answer to your previous question, the FCC lost key procurement 
personnel due to unexpected attrition and was unable to staff up or train existing staff soon 
enough to ensure additional solicitation activities. This situation has been remedied and the 
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Commission will move ahead to ensure that pereonnel are trained and proficient in the 
procurement process, in order to expand competitive bidding practices. 

The FCC originally planned to have a successor contract vehicle in place before the 
expiration of the Computech contract but the lack of procurement staff at that juncture interfered 
in this process. 

The 8(a) Program is authorized by statute and provides participating small businesses 
with training, technical assistance, and contracting opportunities in the form of set-asides and 
sole-source awards. WM ATA is the only source for the SmartBenefits travel program. 

A list of the non-competitive contracts over $1 million is below: 


FCC FY 201 1 Awarded Contracts - N'ot Competed 


Vendor Name 

r-Mtnciiaii 

SueMd AH 
OptlMW Vahir 

Rch^mii for Not 
<'ofnprienng 

COMPUTECH INC 

SMALL BUSINESS 

$1,265,273.20 

BRIDGE essential to 
continuity of operations 

COMPUTECH INC 

SMALL BUSINESS 

$1,299,761.81 

BRIDGE essential to 
continuity of operations 

COMPUTECH INC 

SMALL BUSINESS 

$2,321,768.94 

BRIDGE essential to 
continuity of operations 

TECHNATOMY 

CORPORATION 

SMALL BUSINESS 

$3,141,359.31 

8(A) Set Aside - Authorized 
by Statute 

VMD SYSTEMS 
INTEGRATORS, INC. 

SMALL BUSINESS 

$3,557,105.66 

8(A) Set Aside - Authorized 
by Statute 

WASHINGTON 
METROPOLITAN AREA 
TRANSIT AUTHORITY 

OTHER THAN SMALL 
BUSINESS 

$7,500,000.00 

ONLY ONE SOURCE 


Question, Why can't the FCC help reduce its operating costs by getting vendors to compete on 
price and quality for the FCC’s business? 

Answer. The Commission utilizes competitive bidding whenever feasible, and has already 
reduced costs in its contracting process as outlined above. 

Question. According to www.usapsending.gov, the FCC made non-competitive awards of 
approximately $3.99 million to re-design its web site. Why did the FCC believe non-competitive 
awards were appropriate in this instance? 

Answer. The FCC had planned to redesign its outdated website to significantly improve 
accessibility, transparency, security, reliability', and ease of use. The previous FCC website was 
inadequate on ail these fronts. Unfortunately, at the time the Commission initiated this project. 
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the FCC lost key procurement personnel due to unexpected attrition and was unable to staff up or 
train existing staff soon enough to ensure proper solicitation activities. This situation has been 
remedied and the Commission will move ahead to ensure that personnel are trained and 
proficient in the procurement process, in order to expand competitive bidding practices going 
forward. 

Question. The FCC used to disclose publicly the level of competition in its contracts. Why did 
the FCC stop disclosing this information? 

Answer: The decision to discontinue this information in the FCC’s performance plan was 
implemented before 1 became Chairman and 1 am unaware of the reason for doing so. This 
information will be published in future reports and available online going forward. 

Question. What steps is the FCC taking to make sure that the Universal Service Administrative 
Company fully discloses the level of competition in its contracts? What is the level of 
competition in USAC's contracts? 

Answer. In order to facilitate the efficient management and oversight of the USF program, the 
FCC entered into a Memorandum of Understanding (MOU) (available at 

http://www.fcc.gov/encyclopediayuniversal-service-fund-telecommunications-relay-services-and- 
numbering-administration-a) in 2008. Pursuant to the MOU, USAC contracting actions must be 
consistent with certain Federal Acquisition Regulation (“FAR”) requirements including the 
requirements for full and open competition, permissible business practices, and audit 
requirements. 

In addition, under the MOU, USAC is required to submit to the Commission for its 
review and advance approval any proposed USF Administrator solicitations and contract award 
decisions for (1) all sole source and limited competition {i.e., other than full and open 
competition) contracting actions above $25,000 and (2) all competitive, including the exercise of 
contract option years, contracting actions in excess of $250,000. For competitive solicitations 
involving purchases exceeding $25,000, the USF Administrator will, at a minimum, advertise its 
requirements in advance at www.fedbizopps.gov. 

USAC posts all open requests for proposals on its procurement webpage at: 
http://www.usac.org/about'tools/procurement/default.aspx. These postings facilitate a high- 
level of competition and interest for the numerous procurements USAC posts annually. Prior to 
approval of its procurements, USAC also provides the Commission with recommendations 
concerning selection of a contractor, which includes detailed information on the level of 
competition and analysis explaining why USAC has recommended a particular vendor. 

USAC provides information on contracts awarded with payments greater than $1 million 
in its Annual Report: (http://www.usac.org/about/tools/publications/annual-reports.aspx). 

Question. Why did the FCC approve a no-bid contract valued at more than $40 million a year 
for providing USAC with application review and other support services? Did the FCC perform 
any review or analysis to ensure that USAC's vendor has no conflicts-of-interest? Can the FCC 
verily that no party who owns or controls USAC's vendor has any financial interest in the 
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Universal Service Fund? What will the FCC do to ensure that consumers can reap the benefits of 
competition for these services procured by USAC in the future? 

Answer. Following completion of a competitive procurement, on July 1, 2002, USAC entered 
into a contract with the National Exchange Carrier Association (NECA) for provision of 
operational support services (OSS) for the E-rate program. USAC entered into this contract 
consistent with the requirements of the First Universal Service Order, which required USAC to 
engage a contractor to operate the application process for the E-rate program. 

After a full and open competitive process, USAC entered into an additional contract with 
NECA for Rural Health Care Program operations support. In 2001, NECA created a subsidiary, 
NECA Services, Inc., to perform this contract and seek business opportunities from federal, state 
and local and commercial entities. 

In 2005, NECA Services, Inc. legally separated from NECA and changed its name to 
Solix, Inc (Solix). Since that time, there has been no affiliate relationship between Solix and 
NECA. As of December 2011, Solix had 166 shareholders of which the 10 largest held a 
combined total of 43 percent of the equity. No single shareholder may own more than 7,5 percent 
of Solix. USAC’s agreement with Solix has been extended while the Commission works closely 
with USAC to conduct a full and open re-competition of the OSS contract in accordance with 
FCC instructions, the Memorandum of Understanding, and Federal Acquisition Regulations. In 
particular, in March 2012 the FCC approved, subject to cost savings, a request to extend USAC’s 
existing agreement with Solix, Inc. for two additional years or until the re-competition is 
completed. 

The Commission has also worked closely with USAC to identify any conflict of interest 
scenarios with the OSS contract. No program beneficiaries (e.g., school and libraries) have a 
financial interest in Solix, but a small amount of service providers with a minority ownership 
interest in Solix participate in the E-rate and Rural Health Care programs. FCC and USAC are 
currently developing controls to protect against conflicts of interest with these service providers. 

Question. Is the FCC meeting its contracting goals for small business, veterans-owned 
businesses, women-owned businesses, and minority-owned businesses? How did the FCC 
perform at meeting these contracting goals in FY 2009, FY 2010, and FY 2011? 


Answer. The FCC met or exceeded its goals in all categories with the exception of HubZone in 
FY2010 and FY201 1. The decline in HubZone dollars in 2010 was due primarily to de- 
obligation of DT V funds. The data is below. 


Total Small 
Business 

Eligible 

Dollars 

Statutory 

Goals 

FY2009 Dollars 

$152,700,507,18 

FY2009 

(%) 

FY2010 Dollars 

$121,242,800,58 

FY20I0(%) 

FY20i 1 Dollars 

$71,341,900.42 

FY20M (%) 

Small 

Businesses 

23% 

$54.63.3,795.69 

35.7784% 

$41,912,280,6 

34.5689% 

$38,809,213.57 

54,3989% 

Small 

Disadvantaged 

Bu«nesses 

5% 

$19,089,041.09 

12.5010% 

$9,184,445.2 

7,5752% 

$13,750,407,74 

19,2740% 

Women-owned 

Small 

5% 

SI4.997.991. 57 

9.8218% 

$12,594,387,13 

10,3877% 

$9,179,009,38 

12.8662% 
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Hub?Aine 

Businesses 

.-?% 

$8,695,117.43 

5.6942% 

-$320,698.48 

-0.2695% 

$52,493.73 

0.0736% 

Service- 

Disabled 

Veteran- 

3% 

$13,832,408.79 

9.0585% 

$5,032,468.81 

4.1507% 

$5,396,272.81 

7.5640% 


Ownnt Small 
Businesses 


REDUCING REGULATION 

Question. You state in your budget that a top priority is to "conduct a review of rules and 
regulations within each FCC bureau and office with the goal of eliminating or revising 
requirements that are outdated." In the FCC's FY 2013 budget, the FCC indicates that it will add 
approximately 140 new FTEs. See FCC FY 2013 Budget Request at 6. How many of the 140 
new employees will be working on this priority in FY 2013? 

Answer. Please see note 2, page 6 of the FCC’s FY13 Budget Request. The FCC has been 
consistent in requesting funding for a static level of 1 ,776 employees, except with regard to the 
OIG where noted. The FCC’s Full Time Equivalent (FTE) ceiling is 1,917, but the FCC has not 
requested funds for this level of FTEs. This language has not changed year to year in the FCC’s 
budget justifications. Since the submission of the FCC’s FY13 Budget Request, Congress has 
mandated that the FCC organize and conduct a complex and novel incentive auction process. 
Accordingly, in a letter dated April 20, 20 1 2, the FCC’s Managing Director requested 
reprogramming authority to hire 19 FTEs above the 1 ,776 level from de-obligated auctions 
funds. 

Because the goal of removing outdated regulations generally informs the staffs work 
across bureaus, it is difficult to identify a subset of employees working on this priority. Please 
see additional details in the answer below. 

Question. How many of the current 1,776 employees are currently working on this priority of 
removing outdated regulations? 

Answer. Removing outdated regulations is a top priority across the agency, guiding the work of 
Commission staff throughout all bureaus and offices, including in rulemakings and routine 
Commission activities. Because the goal of removing outdated regulations generally informs the 
staffs work across bureaus, it is difficult to identify a subset of employees working on this 
priority. 1 am including below a list of rules eliminated during my tenure in order to provide a 
clear picture of the varied nature of this workload, which is also available in an appendix to The 
Federal Communications Commission public report dated November 7, 201 1, “Preliminary Plan 
for Retrospective Analysis of Existing Rules.’’ The report is available on the FCC’s website at: 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-3 10874A I .pdf. 

Here is a list of the eliminated rules with a brief description of each: 

Eliminated rules for International Fixed Public Radio Communication Services. 

Part 23 
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Eliminated restrictions on mobile repeater stations for the business radio frequency 
users. 

90.247(b), 90.247(c), 90.267(e)(3) 

Eliminated restrictions on WCS service. 

27.53(a)(6), 27.53 (a)(9) 

Removed rules in order to simplify and streamline the E-rate program. 

54.506, 54.517, 54.522 

Revised the Amateur Radio Service rules to clarify the rules with respect to amateur 
service vanity call signs, eliminating licensee confusion. 

0.191(0), 0.392(g) 

Eliminated restrictions on Amateur Radio Service; Eliminated the automatic power control 
provision in order to reduce implementation costs, and encourage amateur stations to experiment 
with spread spectrum communications technologies. 

97.31! (d), 97.5(b)(4) 

Eliminated outdated and unnecessary reporting requirements related to international 
telecommunications traffic. 

43.53, 43.61 (b), 43.61 (c), 63.23 (e) 

Rule revisions enabling all tariff filers to file tariffs electronically over the Internet. 

61.21, 61. 22, 61.23, 61. 32, 61.33, 61. 151, 61. 152, 61. 153, 61. 52(a) 

Eliminated Fairness Doctrine, Personal Attack & Political Editorial Rules. 

73.1910, 76.209, 76.1612, 76,1613 

Eliminated Broadcast Flag. 

73.8000, 73.9000-9009 

Eliminated Cable Programming Service Tier Complaints. 

76.950-951, 76.953-957, 76.960-961, 76.1402, 76.1605-1606 

Eliminated Part 1, Subpart D Broadcast Applications & Proceedings (duplicative of rules in Part 

73). 

1,502-615 

Eliminated rules requiring Commission to review the Interstate Cost Recovery Plan (the TRS 
Fund) and the TRS Fund administrator’s performance after two years (i.e., in 1995). Removed 
note that certain provisions of the rule are not effective until OMB approval. OMB approval 
received August 2000. 

64.604(c)(5)(iii)(J), 64.2401 
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Eliminated rule describing the Commission’s former “protest” process, which does not apply to 
applications filed on or after December 12, 1960. 

1.120 

Eliminated rules pertaining to comparative hearings for broadcast license renewal applications. 
The enactment of section 309(k) of the Communications Act eliminated comparative broadcast 
hearings for license renewal applicants. 

1.227(b)(6), 1.229(b)(2) 

Eliminated rules pertaining to comparative hearings involving applicants for new commercial 
broadcast facilities and calling for the production of a Standardized Integration Statement and 
other information pertaining to the Commission’s former integration standard and other 
broadcast comparative hearing criteria. Under §309(j), the Commission no longer has authority 
to conduct comparative hearings for new commercial broadcast facilities and instead awards 
licenses for new broadcast service using competitive bidding. 

1.325(c) 

Eliminated rules requiring common carriers to file reports regarding pensions and benefits, and 
compliance with a regulation in Part 43 of the rules that the Commission has eliminated. 

1.788 

Eliminated rules requiring common carriers engaged in public radio service operations to file 
reports in conformance with Part 23, which the Commission has eliminated. 

1.805 

Eliminated rules requiring that carriers engaged in domestic public radio services report and file 
documents in accordance with Part 21, which has been eliminated. 

1.811 

Eliminated rules that had set forth random selection procedures for Multichannel Multipoint 
Distribution Service (MMDS). The Commission no longer has authority to use random selection 
for MMDS or its successor service. Broadband Radio Service. 

1.821, 1.822, 1.824 

Eliminated duplicative rule (Anti Drug Abuse Certification). 

1.2003 

Eliminated rules implementing PUHCA 1935, which was repealed and replaced with Public 
Utility Holding Company Act of 2005. 

1.5000, 1.5000, 1.5002, 1.5003, 1.5004, 1.5005, 1.5006, 1.5007 

Eliminated provisions regarding complaints filed by television stations alleging that a satellite 
carrier has retransmitted their signals in violation of Section 325(b)(1) of the Communications 
Act. No new complaints may be filed after December 31, 2001, and no complaints filed on or 
before that date are pending. 
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1.6000, 1.6001, 1.6002, 1.6003, 1.6004, 1.6005, 1.6006, 1.6007, 1.6008, 1.6009, 1.6010, 1.601 1, 
1.6012 

Eliminated backup power requirements for communications providers. This rule never took 
effect. 

12.2 

Eliminated rule providing that UHF television translators on Channels 70 to 83 must operate on a 
secondary basis to land mobile operations in the 800 MHz band and will not be protected from 
such operations. There are no UHF television translators operating on Channels 70 to 83, and the 
Commission has eliminated the TV allocation from these channels. 

90.621 (d) 

Eliminated allocation of specified channels for Basic Exchange Telecommunication Radio 
Service (BETRS). FCC removed the allocation in 2005. 

90.621 (h) 

Eliminated rule provisions that provided a framework for the relocation of incumbent site-based 
licensees in the upper 200 channels of the 800 MHz Band by incoming geographically based 
(EA) licensees. These provisions were a component of the 1995 reconfiguration of the 800 MHz 
band from site-based to geographic-based service that has since been completed. 

90.699 (a), (b),(c), (e), (f) 

Question. Section 1 1 of the Communications Act of 1934, as amended, requires the FCC to 
conduct a biennial review of regulations in every even-numbered year. How many FCC 
employees have been assigned to on the biennial review of regulations required 2012? 

Answer. This process is handled through the Office of General Counsel, in coordination with 
personnel throughout all other offices and bureaus. Given the broad range of employees who 
contribute to this work, it is difficult to identify a specific number of employees assigned to this 
task. 

Question. What are the FCC's plans for conducting the biennial review required by section 1 1 
this year? What milestones does the FCC have planned and what deliverables will the FCC 
produce? For example, has the FCC started a proceeding to conduct the 2012 biennial review? If 
not, when will you circulate an item to your colleagues? 

Answer. The Office of General Counsel will initiate work in the third calendar quarter of this 
year. Given the complexity and cross-bureau coordination involved, completion of the review is 
not expected before the end of the calendar year. 

Question. What are the names of the Commission’s 25 largest vendors and how much was paid 
to them last year? 

Answer. The vendors and amounts are listed in the following chart.. 
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FY 201 1 top 25 Vendors 


\ tador 

1 I GSA OFFICE OF FINANCE 

2 I BUREAU OF TIIE PUBLIC DEBT 

3 I COMPUTECH, INC 

4 j AAC, INC. 

5 j AMBIT (Weil Fargo Business Credit) 

6 I DEPARTMENT OF JUSTICE 

7 1 NATEK, INC. 

8 I VION CORPORATION 

9 j CSC INFORMATION SYSTEMS. LLC 

10 I JP MORGAN CHASE 

11 I OMNIPLEX WORLD SERVICES CORP 

12 I METROSTAR SYSTEMS. INC. 

13 CGI FEDERAL. INC 

REALTY LEASING & MANAGEMENT 

14 CO 

15 I IRON BOW TECHNOLOGIES 

16 1 FEDERAL WORKING GROUP. INC. 

17 j CSC SYTEMS ANT) SOLUTIONS LLC 

IS I SOFTCHOICE CORPORATION 

19 1 VMD SYSTEMS INTEGRATORS. INC- 

20 I WMATA 

21 I GOVERNMENT PRINTING OFFICE 

22 j KMPG.LLP 

23 I OPEN SYSTEMS SCIENCES 

24 I INFUSED SOLUTIONS, LLC 

25 I XEROX CORPORATION 



Rent - HQ & Field Offices, Phones. & 

$49,S08307J9 Utilities 

$48,098,188.01 Credit Reform Subsidy 

$19,005,807.50 IT Contract Services 

$15,230,266.08 IT Contract Services 

$5,212,226.77 IT Contract Services 

$3,7^,504.00 Litigation Support 

$3,459,884.76 Administrative Services 

$3,415,296.44 IT Software 

$3,012,530.32 IT Contract Services 

$2,622,9 1 9.0 1 Purchase Card Purchases 

$2,474,453.04 HQ Guard Services 

$2,392,440.70 IT Contract Services 

$2,391,381.24 Financed Systems 

$2377,660.64 Rent - Gettysburg Building 

$1,917380.18 ITHardw^e 

S 1 ,772,497-97 Gettysburg Cal! Center 

$1,437,639.03 IT Contract Services 

$1,411,793.66 Software & Software Masm. 

$1,325,602.82 Financial Operation Services 

$1,214,370.03 Metro Stdjsidy 

$1309,321.40 Printing & Federal Register 

$ 1 , 159334.93 Audit Services 

$1,143332.08 IT Contract Services 

$1,100,157.94 Administrative Services 

$1,075,743.82 I-easmg Xerox Copiers 


FCC STAFFING 

Qsestioo. The FCC has provided confliaing ioformation about the number of employees the 
FCC will have in FY 2013. In several places, the FCC indicates that it expects to maintain 
1,917 employees, and so the FCC requests $245.9 million to fund this staffing level. In another 
place, the FCC indicates that it expects to maintain only 1,776 employees. What is the FCC's 
requested staffing level in FY 2013? 

Answer. Please see note 2, page 6 of the FCC’s FY13 Budget Request. The FCC has been 
consistent in requesting funding for a static level of 1,776 employees, except with regard to the 
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OIG where noted. The FCC’s Full Time Equivalent (FTE) ceiling is 1,917, but the FCC has not 
requested funds for this number of FTEs. This language has not changed year to year in the 
FCC’s budget justifications. Since the submission of the FCC’s FY13 Budget Request, Congress 
has mandated that the FCC organize and conduct a complex and novel incentive auction process. 
Accordingly, in a letter dated April 20, 2012, the FCC’s Managing Director requested 
reprogramming authority to hire 19 FTEs above the 1,776 level from de-obligated auctions 
funds. 

Question. In its FY 2013 request, the FCC proposes to spend $245.9 million, and as you 
explained at the hearing, that amount would fund 1776 FTEs. But in prior years, the FCC has 
spent far less to maintain that number of FTEs. In FY 2008, the FCC spent approximately $210 
million for 1,775 FTEs, and in FY 2011, the FCC spent approximately $232 million. Why can't 
the FCC's personnel expenses for FY 2013 be held to a $240.7 million, which would be a 2% 
increase over the FY 2011 level of $236 million? What explains the increased spending on 
compensation and benefits? 

Answer. The FCC, like all federal agencies, adheres to the federal pay scale and personnel rules. 
The FCC currently has its lowest FTE level in a decade. FTE numbers peaked in 2003 at 2,015. 
The current level is 1,776. Lowering expected personnel costs would result in fewer employees 
and reduced levels of service to the public. In addition, the Middle Class Tax Relief and Job 
Creation Act of 2012 places additional human resource demands on the Commission, and any 
reductions at this juncture would have serious, adverse consequences to congressionally 
mandated tasks and undermine specialized work geared toward deficit reduction. 

Additional costs associated with these employees are based on personnel trends and 
agency workforce development. The Commission has a highly professional staff with average 
retention rates 6-8 years greater than other federal agencies. Attrition and controlled hiring has 
resulted in fewer employees overall but a larger percentage at the upper end of the professional 
scale, as well as more experienced, technically knowledgeable administrative staff accumulating 
higher grade and step levels. The FCC also tends to hire staff with technological or 
telecommunications experience at higher grade levels in order to carry out its complex statutory 
missions. 

Question. The FCC's FY 2013 Budget Request indicates that, at a staffing level of 1,917 FTEs 
and compensation and benefits budget of $244.8 million in FY 2012, the FCC's per-FTE cost is 
approximately $127,000 per FTE. See FCC FY 2013 Budget Request at pg. 6, pg. 71. Based on 
this estimate, if the FCC maintains a smaller staff of only 1776 FTEs, then the FCC's per-FTE 
estimate would yield a savings to taxpayers of almost $18 million for the current fiscal year? 

Answer. Please see note 2, page 6 of the FCC’s FY13 Budget Request. The FCC has been 
consistent in requesting funding for a static level of 1,776 employees, except with regard to the 
OIG where noted. The FCC’s Full Time Equivalent (FTE) ceiling is 1,917, but the FCC has not 
requested funds for this number of FTEs. This language has not changed year to year in the 
FCC’s budget justifications. Since the submission of the FCC’s FY13 Budget Request, Congress 
has mandated that the FCC organize and conduct a complex and novel incentive auction process. 
Accordingly, in a letter dated April 20, 2012, the FCC’s Managing Director requested 
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reprogramming authority to hire 19 FTEs above the 1,776 level from de-obligated auctions 
funds. 

Question. Is the FCC's FY 2013 Budget Request submitted to Congress accurate, or have these 
cost estimates changed? If these cost estimates are correct, what does the FCC plan to do with 
these extra funds arising from maintaining a lower staffing level? If these cost estimates are 
incorrect, what is the accurate information and what is the FCC going to do to ensure that 
Congress has accurate information needed to assess the FCC's spending? 

Answer. Please see note 2, page 6 of the FCC’s FY13 Budget Request. The FCC did not 
request funding for l,9l7FTEs. Since the submission of the FCC’s FY13 Budget Request, 
Congress has mandated that the FCC organize and conduct a complex and novel incentive 
auction process. Accordingly, in a letter dated April 20, 2012, the FCC’s Managing Director 
requested reprogramming authority to hire 19 FTEs above the 1,776 level from de-obligated 
auctions funds. 

Question. According to data from www.fedscope.opm.gov<http://www.fedscope.opm.gov>, 
approximately 30% of FCC employees are paid $150,000 or more. This represents a large 
increase over the number of FCC employees paid at that level in 2008, when less than 3% of the 
FCC earned at that level. How many employees has the FCC hired at this salary level since 
2008? 

Answer, As I noted during the hearing, this change is explained by the government pay scale. 
Pay-scales for FY08 and FY09 confirm this anomaly. In FY08 the maximum pay for a GS- 
15/10 was $149,000. In FY09, the maximum pay for GS-15/both step 9/10, was approximately 
$153,000 (step 9-$153,053; step 10-$153,200). 

The FCC hired 41 employees in FY 2009; 23 employees in FY 2010; and 27 in FY 201 1 
that earned a salary of $ 1 50,000 or more. 


Question. If the FCC does not expect to maintain 1,917 FTEs as requested in FY 2012, how 
will the FCC handle spending less than the enacted amount on personnel compensation and 
benefits? Will the FCC seek a reprogramming request? 

Answer. Please see note 2, page 6 of the FCC’s FY13 Budget Request. The FCC has been 
consistent in requesting funding for a static level of 1 ,776 employees, except with regard to the 
OIG where noted. The FCC’s Full Time Equivalent (FTE) ceiling is 1,917, but the FCC has not 
requested funds for this number of FTEs. This language has not changed year to year in the 
FCC’s budget justifications. Since the submission of the FCC’s FYI3 Budget Request, Congress 
has mandated that the FCC organize and conduct a complex and novel incentive auction process. 
Accordingly, in a letter dated April 20, 2012, the FCC’s Managing Director requested 
reprogramming authority to hire 19 FTEs above the 1,776 level from de-obligated auctions 
funds. 

Question. Did any of the money used in the FCC's FY 2010 and FY 2012 reprogramming 
requests come from FCC compensation and benefits accounts? If so, how much salary expense 
money did the FCC de-obligate and then spend on other projects? 
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Answer. No funds used in reprogramming requests were derived from FCC compensation and 
benefits accounts. 

Question. The FCC is proposing to add 1 1 FTEs to the 124 FTEs currently working in the 
FCC's International Bureau. See FCC FY 2013 Budget Request at 6 . But the FCC indicates that 
most FTEs working in the International Bureau are not working to support the FCC's 
International Strategic Goa! - only 37 FTEs in FY 2012 and that only 4! will do so in FY 2013. 
See FCC FY 2013 Budget Request at 7-8. Why does the FCC need these additional 1 1 
employees in the International Bureau when the FCC indicates that so few are actually working 
on the FCC's International strategic goal? Why does the FCC need to assign 124 FTEs to the 
International Bureau when the FCC indicates that so few apparently work on international 
issues? 

Answer. The permissible number of FTEs for each bureau is not equivalent to actual FTEs 
funded and on staff. (Please see note 2, page 6 of the FCC’s F Y 1 3 Budget Request). The FCC’s 
budget submission does not request additional FTEs to reach the ceiling levels cited in your 
question. FTE levels may fluctuate throughout the fiscal year only within the appropriation 
level. The current number of FTEs in the Bureau as of submission of these Questions for the 
Record is 120. 

international Bureau employees support a broad range of activities, including 
international negotiations, satellite licensing and complex spectrum issues that cut across 
multiple bureaus. This year, the International Bureau will be tasked with a complicated series of 
negotiations with Canada and Mexico related to spectrum repacking called for in the incentive 
auctions process under the Middle Class Tax Relief and Job Creation Act of 2012. 

Question. The FCC's FY 2013 Budget Request seeks to add another 23 employees to the FCC's 
Enforcement Bureau. In FY 2008, it looks like the FCC accomplished quite a lot with fewer 
employees - for example, the FCC issued over a 1,200 citations for violations of the junk fax, 
Do-Not-Call, and pre-recorded messages rules alone. But this past year, your Annual 
Performance Report indicates that the FCC issued only 19 citations for Junk fax, Do-Not-Call, 
and pre-recorded messages. Why can't the FCC do what it was doing back in 2008 to enforce its 
rules? 

Answer. The permissible number of FTEs for each bureau is not equivalent to actual FTEs 
funded and on staff. (Please see note 2, page 6 of the FCC’s FY13 Budget Request). The FCC’s 
budget submission does not request additional FTEs to reach the ceiling levels cited in your 
question. FTE levels may fluctuate throughout the fiscal year only within the appropriation 
level. The Enforcement Bureau had almost 25 fewer employees at the end of FY 201 1 (278) than 
it did at the end of F Y 2008 (302) - an 8% reduction in staff, consistent with the current ten-year 
low of FTEs agency-wide. The current number of FTEs in the Bureau as of submission of these 
Questions for the Record is even lower, at 269 

Despite this staff reduction, in both FY 2008 and FY 201 1, Enforcement Bureau 
investigations led to notices of apparent liability (NALs) or settlements totaling more than $60 
million, but in FY 201 1 Bureau investigations led to over 100 more actions than in FY 2008. A 
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substantial portion of the penalties in the FY 201 1 enforcement actions (or voluntary 
contributions in the case of settlements) came from the Bureau’s consumer protection efforts in 
new areas: cramming, unauthorized data charges and deceptive marketing of prepaid calling 
cards. 

The Enforcement Bureau also substantially increased its efficiency and cost-effectiveness 
since 2008. For instance, the Bureau consolidated the investigation of similar cases against the 
same or related entities, reducing the overall numbers of NALs. Instead of issuing multiple 
smaller judgments against the same party, the Bureau now issues a single large Judgment. In FY 
2011, the Commission focused enforcement of the Telephone Consumer Protection Act 
(including do-not-call, junk fax, and robocall standards) on targets with more numerous 
violations and increased the penalties against these repeat offenders. 

Bureau staff engages in numerous activities in addition to investigations. Some of the 
Bureau’s lawyers serve as confidential mediators of disputes between carriers. Other Bureau 
staff - highly specialized engineers - build equipment that track signals nationwide to serve the 
Commission’s core mission of spectrum management and interference resolution. Bureau staff 
routinely tracks a broad range of illegal spectrum uses and coordinate and assist national security 
and police agencies in their law enforcement and public safety activities. 

Question. Will these new employees help deliver faster tum-around times on investigations and 
complaints? If so, what does the FCC expect will be the improvement? And will the FCC 
commit to providing detailed information that Congress and the public can use to evaluate 
whether the FCC met its commitments? 

Answer. As explained previously, the FCC’s budget submission does not request additional 
FTEs to reach the ceiling levels cited in your previous question. The permissible number of 
FTEs is not equivalent to actual FTEs funded and on staff. (Please see note 2, page 6 of the 
FCC’s FY13 Budget Request). FTE levels may fluctuate throughout the fiscal year only within 
the appropriation level. 

Question. The FCC indicates that a top priority for promoting competition in FY 2013 is to 
"Review all carrier tariff filings for compliance with Commission rules and statutory 
requirements." This broad goal to review "all carrier tariff filings" does not seem to appear in the 
FY 2012 budget request. Does this signal a change in priorities? 

Answer. The Commission is charged by Congress with carrying out all provisions ofthe 
Communications Act. Tariff review is a specific and longstanding mission of the FCC under 
Title II of the Act. The FCC’s budget does not enumerate each specific Commission activity 
mandated by the Communications Act. 

Question. In FY 2012, the FCC listed as a top goal "Review all disputed carrier tariff filings for 
compliance with Commission rules and statutory requirements." How many disputed tariff 
filings have you seen since you've been Chairman? 

Answer. The Commission had approximately 35 disputed carrier tariff filings during this 
period. 
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Question. Do you plan on expanding the FCC's use of tariffs? Is this why you're seeking to add 
another 13 employees to the staff in the Wireline Competition Bureau? 

Answer. No, we are not planning to expand the use of tariffs. 

Question. Please detail the average salary paid to employees in the following areas: 

A. Office of the Chairman and Commissioners 

B. Consumer and Governmental Affairs Bureau 

C. Enforcement Bureau 

D. International Bureau 

E. Media Bureau 

F. Public Safety and Homeland Security Bureau 

G. Wireless Telecommunications Bureau 

H. Wireline Competition Bureau 

I. Engineering and Technology 

J. General Counsel 

K. Legislative Affairs 

L. Managing Director 

M. Media Relations 

N. Office of Strategic Plans and Policy 

Answer. It is important to note that average numbers do not indicate the type of work or duties 
performed in any bureau. Average salaries for each bureau and office as of January 14, 2012, are 
as follows: 

O. Office of the Chairman and Commissioners - $ 1 1 9,923 

P. Consumer and Governmental Affairs Bureau - $104,122 

Q. Enforcement Bureau - $1 14,9! 1 

R. International Bureau - $ 1 3 1 ,559 
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S. Media Bureau - $124,157 

T. Public Safety and Homeland Security Bureau - $1 19,496 

U. Wireless Telecommunications Bureau - $125,632 

V. Wireline Competition Bureau - $131,838 

W. Engineering and Technology - $124,836 

X. General Counsel - $141,861 

Y. Legislative Affairs - $1 18,507 

Z. Managing Director -$114,704 
AA. Media Relations - $104,916 

BB. Office of Strategic Plans and Policy - $ 1 33,884 


Question. How many of the Commission’s FTEs earn more than $100,000 a year? How many 
earn $125,000 or more? 

Answer. As of January 14,2012, 1,225 FCC FTEs earned more than $100,000. As of January 
14, 2012, 937 FCC FTEs earned more than $125,000. 

Question. Please detail the number of employees in the Office of Engineering and Technology 
for each of the last ten fiscal years? 

Answer. The FCC’s FTEs are at a 10-year low across the agency. The number of employees in 
the Office of Engineering and Technology reflects those reduced staffing numbers. The staffing 
level at the end of FY2002 - FY201 1 is as follows; 

FY02-114 

FY03-117 

FY04-118 

FY05-114 

FY06-91 

FY07-93 

FYOg - 86 

FY09 - 82 

FYlO-82 

FYll-84 

Question. Were any of these vendors awarded business by means other than competitive bid? If 
so, which vendors received this work and how were they chosen? 
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Answer. L-ist of Contracts awarded in FY-201 1 and not competed. 


FCC FY 201 1 Awarded Contracts - Not Competed 


< onlrarting Officer's 

, \ fiitliir Nnint* Business Sire DelermioatioO' 


COMPUTECH INC 


$1,265,273.20 

wmsmm 

COMPUTECH INC 


$1,299,761.81 

BRIDGE essential to 
continuity of operations 

COMPUTECH INC 

SMALL BUSINESS 


BRIDGE essential to 
continui^ of operations 

TECHNATOMY 

CORPORATION 

SMALL BUSINESS 

$3,141,359.31 

8(A) Set Aside - Authorized 
bv Statute 

VMD SYSTEMS 
INTEGICATORS, INC. 

SMALL BUSINESS 

$3,557,105.66 

8(A) Set Aside - Authorized 
by Statute 

WASHINGTON 

METROPOLITAN AREA 
TRANSIT AUTHORITY 

OTHER THAN SMALL 
BUSmESS 

$7,500,000.00 

ONLY ONE SOURCE 


Onestions for the Record Sobmitted bv Congresswoman Barbara Lee 


UNIVERSAL SERVICE FUND 

'rhe modernization of the Universal Service Fund is welcome and some would say overdue. 1 
am concerned that when subsidies are supplied for the first service provider to enter a space, that 
the first mover advantage of that provider, along with the initial subsidy may price additional 
entrants, who would provide price and service competition, out of that market. 

Question. How many Americans have access to a single broadband internet provider 
nationwide? 

Answer. Based on die most recent, publicly available National Broadband Map data, 
^proximately 94% of Americans have access to at least one terrestrial fixed broadband provider 
offering service of at least 3 megabits per second downstream and at least 768 kilobits per 
second upstream; approximately 1 4% of U.S. households have access to only one such provider. 

Question. How can the FCC maximize competition in the broadband markets? 
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Answer. Fostering a competitive market for communications and media services is at the core 
of the FCC’s mission and is essential to promoting innovation, investment, and job creation and 
to ensuring consumers have meaningful choices for affordable services. The Commission 
monitors the state of competition in the communications and media marketplace and acts where 
appropriate. Key actions include: 

• Unleashing more spectrum for mobile broadband. 

• Launching a rulemaking to modernize and streamline the collection of data regarding the 
broadband marketplace. 

• Empowering consumers with data regarding actual broadband performance, which 
enables more informed choices in the marketplace. 

• Requiring mobile broadband providers to offer data roaming on commercially reasonable 
terms. 

• Reviewing proposed transactions expeditiously and thoroughly to ensure they are in the 
public interest. 

• Reducing barriers to broadband buildout as part of the Commission’s Broadband 
Acceleration Initiative. This includes establishing a shot clock to expedite wireless tower 
siting decisions, and comprehensively reforming the Commission’s pole attachment rules 
to significantly reduce the time and expense required to attached wired and wireless 
communications equipment to utility poles. 

• Reforming the intercarrier compensation system to remove competitive distortions that 
burden wireless and long-distance consumers. 

• Ensuring interconnection between communications networks. 

Question. I know that the national broadband plan is developing and I hope improving, but can 
you tell the subcommittee how the FCC and the Congress can do more to increase broadband 
adoption and access and reduce the digital divide in our low income and working poor 
communities in rural areas, the suburbs and in the urban environment? 

Answer. Robust, affordable broadband has become essential to access Jobs, education and 
economic opportunity. For example, more than 80 percent of Fortune 500 companies today - 
including Wal-Mart and Target - require online Job applications. And students with broadband at 
home have a 7% higher graduation rate. But nearly one-third of Americans ~ 100 million people 
- still haven’t adopted broadband. According to the U.S. Census Bureau, fewer than 36 percent 
of families with incomes less than $25,000 subscribe to broadband at home, compared to nearly 
92 percent of families with incomes over $75,000. 

We are taking significant steps to help close gaps in broadband adoption. Last year the 
Commission facilitated the launch of the Connect to Compete Initiative, which has enlisted 
government, nonprofit, and private sector leaders to tackle key barriers to adoption. 

The FCC’s E-Rate program has already helped connect virtually every library and 
classroom in America to broadband, and in 2010 we took several important steps to modernize 
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the program, including removing barriers to ofT-campus wireless use, and removing barriers to 
schools opening their computer labs as hot spots for community Internet use when students are 
not in school. 

The Commission also recently released an Order reforming and modernizing the Lifeline 
program to include a broadband pilot program aimed at determining the best ways to increase 
broadband adoption rates among low-income Americans. This program uses $25 million in 
savings from major reforms of Lifeline to launch pilot projects across the country to test best 
practices around issues of cost, digital literacy and relevancy. 

Innovative programs like those outlined above can lead to increased access to broadband 
for ail Americans, and I am committed to working with Congress to find other solutions to 
address this critically important goal. 


MODERNIZING TO E-TEXTBOOKS 

Many well funded schools are making the switch to e-texts, which actually reduce costs in the 
long run and can mean more up to date texts and more engaged and interactive learning for 
students. 

Question. How can the FCC help to ensure that low income communities and their school 
districts can afford to keep up? 

Answer. 1 agree that interactive digital textbooks are essential to America’s educational future 
and should be accessible to all of our students, regardless of their family’s income. Digital 
textbooks help improve student engagement, achievement, and productivity and provide real- 
time information to teachers on how well students understand core curriculum materials. The 
transition from paper to digital textbooks also will ensure up-to-date content in a rapidly 
changing educational environment. The FCC is working to eliminate challenges to interactive 
digital textbook accessibility, and including by tackling the challenges of connectivity and 
affordability. 

By modernizing the E-rate program, the largest source of funding for connectivity for K- 
12 schools, the FCC is providing additional opportunities for digital textbook accessibility. Last 
year, I announced E-rate funding for 20 schools and libraries under the 201 1 “Learning On-The- 
Go” wireless pilot program. This new program will help K-12 students connect to the Internet at 
home and increase their access to digital textbooks and other cutting-edge interactive learning 
tools. The Commission also announced the creation of "School Spots" to allow schools to open 
their E-rate funded computer labs to the community after school hours. 

The FCC also has helped launch public-private initiatives to promote more digital 
opportunities for students. Answering a challenge from the Federal Communications 
Commission and the U.S. Department of Education, experts from across the education and 
technology space formed the Leading Education by Advancing Digital (LEAD) Commission. 
The LEAD Commission will meet with educational and industry stakeholders and release its 
findings and a blueprint for action in late 2012. 
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To complement these efforts, I recently joined U.S. Education Secretary Arne Duncan 
and leaders from the digital learning space, including CEOs from mobile broadband companies, 
publishers and digital device manufacturers, in a working group on transitioning U.S. K-12 
schools to interactive digital textbooks. Secretary Duncan and I challenged the leaders of the 
digital learning ecosystem to develop an affordable solution so that all K-12 students in America 
are using interactive digital textbooks within five years. This challenge marked a key milestone 
after nearly a year's worth of work on this issue with the Department of Education and other 
stakeholders in the space; we will continue that dialogue in the coming months. 

I am committed to working across the federal government, with state governments, and 
with schools and businesses to lift roadblocks and drive this effort to provide all students with 
equal access to our nation’s digital resources. Converting to interactive digital textbooks will 
help our students, create efficiencies and help ensure America’s continued global 
competitiveness. 


Questions for the Record Submitted bv Congressman Kevin Yoder 


MOBILE DEVICES ON PLANES 

As a frequent passenger on airplanes, 1 am constantly inconvenienced by the requirement to turn 
off my electronic devices. According to the FAA, this is a safety precaution. 

Question. Did the FAA coordinate the testing of electronic devices with your agency? 

Answer. Tablets, e-readers, and other personal electronic devices are increasingly interwoven 
into our everyday lives. They empower people to stay informed and connected with friends and 
family. They enable both large and small businesses to be more productive and efficient. They 
are driving economic growth and boosting U.S. competitiveness. 

The FAA directed the Radio Technical Commission for Aeronautics (RTCA) to conduct 
studies that culminated in reports that were published several years ago on the use of electronic 
devices on airplanes. RTCA is a private, not-for-profit corporation that develops consensus- 
based recommendations regarding communications, navigation, surveillance, and air traffic 
management system issues. 

The FCC staff participated in this work primarily as a resource to provide expertise on 
the characteristics of radio transmitters and radio frequency devices. While the FCC is an expert 
agency in the area of evaluating radio frequency interference, the potential for interference to 
aeronautical communications and flight systems from radio transmitters and radio frequency 
devices used by passengers within an aircraft presents a unique situation that is subject to an 
aircraft-specific analysis requiring the FAA’s expertise. The FCC stands ready to provide 
appropriate technical assistance for any further FAA efforts to study this area. 
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Question. Would you agree with their determination that these electronic devices could disrupt 
the operation of an airplane? 

Answer. The FAA, not the FCC, is the expert agency with respect to air safety. 


BROADCASTER PUBLIC AND POLITICAL DATABASE 

As I understand your proposal to put television broadcasters’ public and political files online, 
this would be done with a FCC-hosted website. From what I'm hearing, this could involve 
literally hundreds of thousands, if not millions, of pages of information. This sounds like a 
complicated and expensive proposition. 


Question. What are the anticipated costs for setting up this database? 

Answer. On April 27, the Commission adopted an order to move broadcasters’ public files 
from paper to online. The Commission voted unanimously with respect to the non-political 
component of the public file, including voting unanimously to host those components in an 
online database on the Commission’s website. There would be no separate, distinct or additional 
cost to include the political file information in the online database used for all public file record 
keeping. 

The final order provided an extensive analysis of the cost-benefits to broadcasters in 
converting to online files. The analysis is similar to most cases involving a move from paper to 
electronic files. The complete database costs for the public file will be included in the FCC’s 
Fiscal Year 2012 Information Technology (IT) budget. On a going forward basis, the 
Commission is leveraging several improvements to its IT infrastructure, including adding cloud 
capacity. These investments have lowered the costs of web-based services currently hosted by 
the Commission and these cost savings will also apply to the maintenance of online files. Actual 
start-up costs for hosting the public file would be less than $350,000, with an estimated out-year 
cost of less than $175,000. 

Question. What about the estimated annual costs for maintaining this database? 

Answer. Out-year costs are anticipated at less than $175,000 for all public files. 

Question. Does the FCC have the necessary expertise or personnel to get something of this 
magnitude done properly? 

Answer. The FCC has set up numerous filing systems in its efforts to reduce paper traffic and 
improve consumer accessibility and transparency. We already maintain various databases that 
include essential file information. This database would not pose any particular challenges. The 
broadcasters would scan their document or transfer information into a file and upload it into the 
database. 


50 



121 


Financial Services and General Government Subcommittee 
Hearing on the Federal Communications Commission FY 2013 Budget 


QUESTIONS for COMMISSIONER McDOWELL 

Ouestioas for the Record Submitted by Chairwoman Jo Ann Emerson 


The FCC recently released a Notice of Proposed Rulemaking related to broadcasters’ 
political files. Currently the FCC is responsible for making sure advertisers disclose 
political sponsors in ads. 

Question. Commissioner McDowell, please explain your concerns with this proposed 
rule. 


Transparency is a laudable public policy goal, especially in the context of political 
spending. Providing broadcasters with more cost-effective means to comply with FCC 
rules is also a noble endeavor. This particular issue, however, brings with it many 
factual, legal and pragmatic complexities that are not obvious at first glance. 

By way of background. Commission rules require the public inspection file to 
contain a series of documents, including information regarding broadcasters’ 
programming of local interest, hiring practices, as well as correspondence from the public 
and the political file. Since 1965, broadcasters have kept these paper files at the relevant 
station under the mandate that they be available for inspection by any member of the 
public upon reasonable request. The contents of the public file are intended to generally 
speak to whether a broadcaster is serving its community of license properly. The 
Commission voted to require online posting of most portions of broadcasters’ general 
public inspection files in 2007, but exempted the political file from the requirement 
because the costs outweighed the benefits.' 

The political file contains information for candidates seeking to purchase political 
ads and sheds light on the spending patterns of campaigns, political committees, third- 
party groups and such. Unlike other parts of the public inspection file, the contents of the 
political file do not focus on whether a broadcaster is serving its local community of 
license. Rather, examining the political file is a tool for examining transparency in 
campaign spending rather than broadcaster behavior. Although Section 3 1 5 of the Act 


' Standardized and Enhanced Disclosure Requirements for Television Broadcast Licensee Public Interest 
Obligations, MM Docket Nos. 00-168, 00-44, Report and Order, 2'i FCC Red 1274, 1322 (2008). The 
2007 order never went into effect because of challenges before the Commission, the courts and the Office 
of Management and Budget where the information collection was questioned under the Paperwork 
Reduction Act. 
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has mandated that broadcasters keep a political file since 2002, this requirement seems to 
be experiencing “mission creep” at the FCC. 

In October 2011, the Commission proposed to reverse its 2007 position regarding 
political file mandates with little to no evidence that candidates, their representatives, or 
members of the local communities served by broadcasters have been unable to access the 
required information, let alone that the benefits would outweigh the costs? In fact, the 
evidentiary record before the Commission illustrates that the proposed new rules could 
cost the TV broadcast industry $15 million in upfront expenses to scan existing paper 
files and upload them to a new government website while also forcing each station to 
incur.upwards of $140,000 per year in recurring costs to maintain the information in real- 
time, or “immediately,” as the FCC has proposed. The record also shows that these new 
federally-mandated costs on businesses would likely be offset by cuts to local 
programming and newsgathering. Not only would such a rule be particularly onerous for 
smaller and independent broadcasters in these challenging economic times, but it could 
also undermine long-standing federal policy to promote local programming. 

Furthermore, the proposed rules would require broadcasters to reveal proprietary 
and competitively sensitive pricing information online. The unintended consequence 
could be to encourage price signaling and other anti-competitive conduct by broadcasters 
that could produce harmful market distortions. 

Before venturing further down this regulatory road, there should be a thoughtful 
and deliberative examination of the implications and nuances that could arise as a result 
of their potential actions. I still see many unanswered questions: 

• If the public policy goal of new rules is to produce more transparency in 
campaign spending, is the FCC the best agency to achieve such ends? 

• Asa threshold matter, does the FCC possess the legal authority to require these 
political advertising disclosures be posted online?’ 

• Didn’t Congress intend through the Bipartisan Campaign Reform Act of 2002 for 
the expert agency on campaign finance disclosure matters, the Federal Election 
Commission (FEC), to be in charge of implementing campaign finance disclosure 
requirements? 

• If so, would FCC requirements that are duplicative to FEC rules violate the 
Paperwork Reduction Act? 

• In the wake of the Supreme Court’s decision in the Citizens United* case, is it not 
the role of the legislative branch to debate and craft new laws in the campaign 


^ Even if such evidence exists, the Commission has enforcement mechanisms to handle matters of non- 
compliance. 

’ Broadcasters also have additional political disclosure requirements beyond what is in the Commission’s 
political file rule. 47 C.F.R. § 73.1943. In 2002, the Bipartisan Campaign Reform Act of 2002 (BCRA) 
amended section 3 15 of the Communications Act to require disclosure of purchases of broadcast time on 
behalf of a candidate or that communicates a political message of national importance. Bipartisan 
Campaign Reform Act of 2002 § 504, 47 U.S.C. § 315(e) (2002). The text of BCRA was not incorporated 
into the Commission’s rules through a rulemaking proceeding. 
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finance arena that would focus on the entities spending the money rather than 
having an agency, which has no expertise in campaign finance, regulate in this 
area? 

• Where are the equities in singling out only television broadcasters for such 
disclosure requirements when political campaigns spend money on a plethora of 
outlets to contact and influence voters including, but certainly not limited to, 
advertising expenditures on: radio, newspapers, the Internet, direct mail, outdoor 
ads, cable television, satellite radio and TV, paid activists to knock on doors, and 
many, many more avenues for voter outreach? 

Finally, the Supreme Court reiterated in its Citizens United decision that political 
speech is core protected speech under the First Amendment; therefore, as a threshold 
matter, the government’s ability to regulate in this area is severely curtailed. As a 
consequence, the government should think carefully before imposing new laws and 
regulations that could be construed by the Court as de facto, or “backdoor,” inhibitions on 
political speech. 

I am hopeful that we as policy makers can comply with all relevant laws while 
finding the right balance between protecting core political speech and encouraging 
transparency without disproportionately burdening one of many outlets. 

NET NEUTRALITY 

Question. Commissioner McDowell, the Commission passed a net neutrality rule last 
year. I am still unsure what abuses this rule was trying to address. I am interested to hear 
your thoughts on this issue. Can you provide us with this information. 

I cast a dissenting vote in the net neutrality order precisely because nothing is 
broken in the broadband Internet access market that needed fixing. Competition, 
investment, iimovation, productivity, and job growth have been healthy and dynamic in 
the Internet sector thanks to bipartisan, deregulatory policies that have spaimed four 
decades. As such, there was not a need for net neutrality rules. I also dissented because 
Congress never gave the FCC the legal authority to act as it did. For the Committee’s 
convenience, a copy of my dissent is attached. 


'' Citizens United v. Fed. Election Comm’n, 130 S. Ct. 876 (2010) (prohibiting the government from 
limiting communications spending for political purposes by corporations and unions). 
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ATTACHMENT 

DISSENTING STATEMENT OF 
COMMISSIONER ROBERT M. McDOWELL 


Re; Preserving the Open Internet, GN Docket No. 09-191, Broadband Industry 

Practices, WC Docket No. 07-52 

Thank you, Mr. Chairman. And thank you for your solicitousness throughout this 
proceeding. In the spirit of the holidays, with good will toward all, I will present a 
condensed version of a more in-depth statement, the entirety of which I respectfully 
request be included in this Report and Order. 

At the outset, I would like to thank the selfless and tireless work of all of the 
career public servants here at the Commission who have worked long hoius on this 
project. Although 1 strongly disagree with this Order, all of us should recognize and 
appreciate that you have spent time away from your families as you have worked through 
weekends, the holidays of Thanksgiving and Chanukah, as well as deep into the 
Christmas season. Such hours take their toll on family life, and I thank you for the 
sacrifices made by you and your loved ones. 

For those who might be tuning in to the FCC for the first time, please know that 
over 90 percent of our actions are not only bipartisan, but unanimous. I challenge anyone 
to find another policy making body in Washington with a more consistent record of 
consensus. We agree that the Internet is, and should remain, open and freedom 
enhancing. It is, and always has been so, under existing law. Beyond that, we disagree. 
The contrasts between our perspectives could not be sharper. My colleagues and I will 
deliver our statements and cast our votes. Then I am confident that we will move on to 
other issues where we can find common ground once again. 1 look forward to working 
on public policy that is more positive and constructive for American economic growth 
and consumer choice. 

William Shakespeare taught us in The Tempest, “What’s past is prologue.” That 
time-tested axiom applies to today’s Commission action. In 2008, the FCC tried to reach 
beyond its legal authority to regulate the Internet, and it was slapped back by an appellate 
court only eight short months ago. Today, the Commission is choosing to ignore the 
recent past as it attempts the same act. In so doing, the FCC is not only defying a court, 
but it is circumventing the will of a large, bipartisan majority of Congress as well. More 
than 300 Members have warned the agency against exceeding its legal authority. The 
FCC is not Congress. We cannot make laws. Legislating is the sole domain of the 
directly elected representatives of the American people. Yet the majority is determined 
to ignore the growing chorus of voices emanating from Capitol Hill in what appears to 
some as an obsessive quest to regulate at all costs. Some are saying that, instead of 
acting as a “cop on the beat,” the FCC looks more like a regulatory vigilante. Moreover, 
the agency is further angering Congress by ignoring increasing calls for a cessation of its 
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actions and choosing, instead, to move ahead just as Members leave town. As a result, 
the FCC has provocatively charted a collision course with the legislative branch. 

Furthermore, on the night of Friday, December 10, just two business days before 
the public would be prohibited by law from communicating further with us about this 
proceeding, the Commission dumped nearly 2,000 pages of documents into the record. 
As if that weren’t enough, the FCC unloaded an additional 1,000 pages into the record 
less than 24 hours before the end of the public comment period. All of these extreme 
measures, defying the D.C. Circuit, Congress, and undermining the public comment 
process, have been deployed to deliver on a misguided campaign promise. 

Not only is today the winter solstice, the darkest day of the year, but it marks one 
of the darkest days in recent FCC history. I am disappointed in these “ends-justify-the- 
means” tactics and the doubts they have created about this agency. The FCC is capable 
of better. Today is not its finest hour. 

Using these new rules as a weapon, politically favored companies will be able to 
pressure three political appointees to regulate their rivals to gain competitive advantages. 
Litigation will supplant innovation. Instead of investing in tomorrow’s technologies, 
precious capital will be diverted to pay lawyers’ fees. The era of Internet regulatory 
arbitrage has dawned. 

And to say that today’s rules don’t regulate the Internet is like saying that 
regulating highway on-ramps, off-ramps, and its pavement doesn’t equate to regulating 
the highways themselves. 

What had been bottom-up, non-governmental, and grassroots based Internet 
governance will become politicized. Today, the United States is abandoning the long- 
standing bipartisan and international consensus to insulate the Internet from state 
meddling in favor of a preference for top-down control by unelected political appointees, 
three of whom will decide what constitutes “reasonable” behavior. Through its actions, 
the majority is inviting countries around the globe to do the same thing. “Reasonable” is 
a subjective term. Not only is it perhaps the most litigated word in American history, its 
definition varies radically from country to country. The precedent has now been set for 
the Internet to be subjected to state interpretations of “reasonable” by governments of all 
stripes. In fact, at the United Nations just last Wednesday, a renewed effort by 
representatives from countries such as China and Saudi Arabia is calling for what one 
press account says is, “an international body made up of Government representatives that 
would attempt to create global standards for policing the internet.” ‘By not just 
sanctioning, but encouraging more state intrusion into the Internet’s affairs, the majority 
is fueling a global Internet regulatory pandemic. Internet freedom will not be enhanced, 
it will suffer. 

My dissent is based on four primary concerns: 


'John Hilvert, UN Mulk Internet Regulation Options, ITNEWS, Dec. 17, 2010, 
http;//www.itnews.com.au/News/242051,un-mulls-intemet-regulation-options.aspx. 
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1 ) Nothing is broken in the Internet access market that needs 
fixing; 

2) The FCC does not have the legal authority to issue these 
rules; 


3) The proposed rules are likely to cause irreparable harm; 
and 

4) Existing law and Internet governance structures provide 
ample consumer protection in the event a systemic market 
failure occurs. 

Before I go further, however, I apologize if my statement does not address 
some important issues raised by the Order, but we received the current draft at 
1 1 :42 p.m. last night and my team is still combing through it. 

I. Nothing Is Broken in the Internet Access Market That Needs Fixing . 

All levels of the Internet supply chain are thriving due to robust competition and 
low market entry barriers. The Internet has flourished because it was privatized in 1994.^ 
Since then, it has migrated further away from government control. Its success was the 
result of bottom-up collaboration, not top-down regulation. No one needs permission to 
start a website or navigate the Web freely. To suggest otherwise is nothing short of fear 
mongering. 

Myriad suppliers of Internet related devices, applications, online services and 
connectivity are driving productivity and job growth in our country. About eighty 
percent of Americans own a personal computer.^ Most are connected to the Internet. In 
the meantime, the Internet is going mobile. By this time next year, consumers will see 
more smartphones in the U.S. market than feature phones."' In addition to countless 
applications used on PCs, growth in the number of mobile applications available to 


^ And at this juncture, I need to dispel a pervasive myth that broadband was once regulated like a phone 
company. The FCC’s 2002 cable modem order did not move broadband from Title 11. It formalized an 
effort to insulate broadband from antiquated regulations, like those adopted today, that started under then- 
FCC Chairman Bill Kennard. Furthermore, after the Supreme Court’s firanci A decision, all of the FCC 
votes to classify broadband technologies as information services were bipartisan, A more thorough history 
is attached to this dissent as “Attachment A”, 

’ See Aaron Smith, Pew Internet & American Life Project, .fmerieans and their gadgets (Oci. 14, 2010) at 
2, 5, 9 (76 percent of Americans own either a desktop or laptop computer; 4 percent of Americans have 
“tablet computers”). 

* Roger Entner, Nielsenwire, Smartphones to Overtake Feature Phones in U.S. by 2011 (Mar, 26, 2010). 
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consumers has gone from nearly zero in 2007 to half a million just three years later.^ 
Mobile app downloads are growing at an annual rate of 92 percent, with an estimated 50 
billion applications expected to be downloaded in 2012* 

Fixed and mobile broadband Internet access is the fastest penetrating disruptive 
technology in history. In 2003, only 15 percent of Americans had access to broadband. 
Just seven years later, 95 percent do.^ Eight announced national broadband providers are 
building out facilities in addition to the construction work of scores more local and 
regional providers. More competition is on the way as providers light up recently 
auctioned spectrum. Furthermore, the Commission’s work to make unlicensed use of the 
television “white spaces” available to consumers will create even more competition and 
consumer choice. 

In short, competition, investment, innovation, productivity, and job growth are 
healthy and dynamic in the Internet sector thanks to bipartisan, deregulatory policies that 
have spanned four decades. The Internet has blossomed under current law. 

Policies that promote abundance and competition, rather than the rationing and 
unintended consequences that come with regulation, are the best antidotes to the potential 
anticompetitive behavior fetued by the rules’ proponents. But don’t take my word for it. 
Every time the government has examined the broadband market, its experts have 
concluded that no evidence of concentrations or abuses of market power exists. The 
Federal Trade Commission (FTC), one of the premier antitrast authorities in government, 
not only concluded that the broadband market was competitive, but it also warned that 
regulators should be “wary” of network management rules because of the unknown “net 
effects ... on consumers.”* The FTC rendered that unanimous and bipartisan conclusion 
in 2007. As I discussed earlier, the broadband market has become only more competitive 
since then. 

More recently, the Department of Justice’s Antitrust Division reached a similar 
conclusion when it filed comments with us earlier this year.^ While it sounded optimistic 
regarding the prospects for broadband competition, it also warned against the temptation 
to regulate “to avoid stifling the infrastructure investments needed to expand broadband 
access.”’* 


’ See Distimo, GigaOm, Softpedia (links at: http://wHrw.distimo.eom/appstores/stores/index/country:226; 
http://gigaom.com/20 1 0/10/25/android-market-clears- 1 00000-apps-milestone/; and 
http://news.softpedia.eom/news/4-000-Apps-in-Windows-Phone-Marketplace- 1 7 1 764.shtml). 

® See Chetan Sharma, Sizing Up the Global Mobile Apps Market (2010) at 3, 9. 

’ Federal Communications Commission, Connecting America: The National Broadband Plan at 20 (rel. 
Mar. 16, 2010) (National Broadband Plan). 

* Federal Trade Commission, Internet Access Task Force, Broadband Connectivity Competition Policy 
FTC Staff Report (rel. June 27, 2007) at 157. 

® See Ex Parte Submission of the U.S. Dept, of Justice, GN Docket No. 09-5 1 (dated Jan. 4, 20 1 0). 

10 


Id. at 28. 
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Disturbingly, the Conunission is taking its radical step today without conducting 
even a rudimentary market analysis. Perhaps that is because a market study would not 
support the Order’s predetermined conclusion. 

II- The FCC Does Not Have the Legal Authority to Issue These Rules . 

Time does not allow me to refute all of the legal arguments in the Order used to 
justify its claim of authority to regulate the Internet. I have included a more thorough 
analysis in the supplemental section of this statement, however. Nonetheless, I will touch 
on a few of the legal arguments endorsed by the majority. 

Overall, the Order is designed to circumvent the D.C. Circuit’s Comcast 
decision,*' but this new effort will fail in court as well. The Order makes a first-time 
claim that somehow, through the cferegulatory bent of Section 706, in 1996 Congress 
gave the Commission direct authority to regulate the Internet. The Order admits that its 
rationale requires the Commission to reverse its longstanding interpretation that this 
section conveys no additional authority beyond what is already provided elsewhere in the 
Act.'^ This new conclusion, however, is suddenly convenient for the majority while it 
grasps for a foundation for its predetermined outcome. Instead of“remov[mg] barriers to 
infrastructure investment,” as Section 706 encourages, the Order fashions a legal fiction 
to construct additional barriers. This move is arbitrary and capricious and is not 
supported by the evidence in the record or a change of law. The Commission’s 
gamesmanship with Section 706 throughout the year is reminiscent of what was 
attempted with the contortions of the so-called “70/70 rule” three years ago. I objected to 
such factual and legal manipulations then, and I object to them now. 

Furthermore, the Order desperately scours the Act to find a tether to moor its 
alleged Title I ancillary authority. As expected, the Order’s legal analysis ignores the 
fundamental teaching of the Comcast case: Titles II, III, and VI of the Communications 
Act give the FCC the power to regulate specific, recognized classes of electronic 
communications services, which consist of common carriage telephony, broadcasting and 
other licensed wireless services, and multichannel video programming services.*'* 


" Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010). 

Order, t U8. 

While it is true that an agency may reverse its position, “the agency must show that there are good 
reasons.” FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1811 (2009). Moreover, while Fox held 
that “[t]he agency need not always provide a more detailed justification than what would suffice for a new 
policy created on a blank slate,” the Court noted that “[sjometimes it must - when, for example, its new 
policy rests upon factual findings that contradict those which underlay its prior policy; or when its prior 
policy has engendered serious reliance interest that must be taken into account.” Id. (internal citations 
omitted). 

“* The D.C. Circuit in Comcast set forth this framework in very plain English: 

Through the Communications Act of 1934, ch. 652, 48 Stat. 1064, as amended over the 
decades, 47 U.S.C. § 151 etseq.. Congress has given the Commission express and 
expansive authority to regulate common carrier services, including landline telephony, id. 

§ 20 1 er seq. (Title II of the Act); radio transmissions, including broadcast television, 
radio, and cellular telephony, id. § 301 etseq. (Title III); and “cable services,” including 
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Despite the desires of some. Congress has not established a new title of the Act to police 
Internet network management, not even implicitly. The absence of statutory authority is 
perhaps why Members of Congress introduced legislation to give the FCC such powers. 
In other words, if the Act already gave the Commission the legal tether it seeks, why was 
legislation needed in the first place? I’m afiaid that this leaky ship of an Order is 
attempting to sail through a regulatory fog without the necessary ballast of factual or 
legal substance. The courts will easily sink it. 

In another act of legal sleight of hand, the Order claims that it does not attempt to 
classify broadband services as Title II common carrier services. Yet fimctionally, that is 
precisely what the majority is attempting to do to Title I information services, Title III 
licensed wireless services, and Title VI video services by subjecting them to 
nondiscrimination obligations in the absence of a congressional mandate. What we have 
before us today is a Title II Order dressed in a threadbare Title I disguise. Thankfully, 
the courts have seen this bait-and-switch maneuver by the FCC before - and they have 
struck it down each time.*^ 

The Order’s expansive grasp for jurisdictional power here is likely to alarm any 
reviewing court because the effort appears to have no limiting principle.'^ If we were to 
accept the Order’s argument, “it would virtually free the Commission from its 
congressioned tether.”'^ “As the [Supreme] Court explained in Midwest Video II, 

‘without reference to the provisions of the Act’ expressly granting regulatory authority, 
‘the Commission’s [ancillary] jurisdiction ... would be unbounded.’”'* I am relieved, 
however, that in the Order, the Commission is explicitly refraining from regulating coffee 
shops.’’ 

In short, if this Order stands, there is no end in sight to the Commission’s powers. 


cable television, id § 521 el seq. (Title VI). In this case, the Commission does not claim 
that Congress has given it express authority to regulate Comcast’s Internet service. 

Indeed, in its still-binding 2002 Cable Modem Order, the Commission ruled that cable 
Internet service is neither a “telecommunications service” covered by Title 11 of the 
Communications Act nor a “cable service” covered by Title VI. In re High-Speed Access 
to the Internet Over Cable and Other Facilities, 1 7 F.C.C.R. 4798, 4802, P 7 (2002), ajf d 
Nat'l Cable & Telecomms. Ass 'n v. Brand X Internet Servs., 545 U.S. 967, 125 S. Ct. 

2688, 162 L. Ed. 2d 820 (2005). 

600 F.3d at 645. 

See, e.g., id.; FCC v. Midwest Video Corp, 440 U.S. 689 (1979) {Midwest IT). 

For example, in the Comcast case, FCC counsel conceded at oral argument that the ancillary jurisdiction 
argument there could even encompass rate regulation, if the Commission chose to pursue that path. Id. at 
655 (referring to Oral Arg. Tr. 58-59). 

”ld. 

'* Id (quoting Midwest Video II, 440 U.S. at 706). 

” Order, 1 52. 
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I also have concerns regarding the constitutional implications of the Order, 
especially its trampling on the First and Fifth Amendments. But in the observance of 
time, those thoughts are contained in my extended written remarks. 

HI- The Commission’s Rules Will Cause Irreparable Harm to Broadband 
Investment and Consumers . 

DOJ’s cogent observation from last January regarding the competitive nature of 
the broadband market raises the important issue of the likely irreparable harm to be 
brought about by these new rules. In addition to government agencies, investors, 
investment analysts, and broadband companies themselves have told us that network 
management rules would create uncertainty to the point where crucial investment capital 
will become harder to find. This point was made over and over again at the FCC’s 
Capital Formation Workshop on October 1, 2009. A diverse gathering of investors and 
analysts told us that even rules emanating from Title I would create uncertainty. Other 
evidence suggests that Internet management rules could not only make it difficult for 
companies to “predict their revenues and cash flow,” but a new regime could “have the 
perverse effect of raising prices to all users” as well.^® 

Additionally, today’s Order implies that the FCC has price regulation authority 
over broadband. In fact, the D.C. Circuit noted in its Comcast decision last spring that 
the Commission’s attorneys openly asserted at January’s oral argument that “the 
Commission could someday subject [broadband] service to pervasive rate regulation to 
ensure that ... [a broadband] company provides the service at ‘reasonable charges.’”^' 
Nothing indicates that the Commission has changed its mind since then. In fact, the 
Order appears to support both indirect and direct price regulation of broadband services.^^ 

Moreover, as lobbying groups accept this Order’s invitation to file complaints 
asking the government to distort the market further the Commission will be under 
increasing pressure from political interest groups to expand its power and influence over 
the broadband Internet market. In fact, some of my colleagues today are complaining 
that the Order doesn’t go far enough. Each complaint filed will create more uncertainty 
as the enforcement process becomes a de facto rulemaking circus, just as the Commission 
attempted in the ill-fated Comcast/ BitTorrent case.^^ How does this framework create 


“ Howard Buskirk, Investors, Analysts Uneasy About FCC Direction on Net Neutrality, COMM. DArLY, 

Oct. 2, 2009, at 2; see also National Cable & Telecommunications Association Comments at 19; Verizon 
and Verizon Wireless Reply Comments at 17-18. 

Comcast, 600 F,3d at 655 (referring to Oral Arg. Tr. 58-59). 

“ See, e.g., Order, H 76. 

See Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for Secretly 
Degrading Peer-to-Peer Applications, File No. EB-08-IH-t518, Memorandum Opinion and Order, 23 FCC 
Red. 1 3,028 (2008) (Comcast Order). Comcast and BitTorrent settled their dispute, in the absence of net 
neutrality mles, four months before the Commission issued its legally flawed order. See, e.g., David 
Kirkpatrick, Comcast-BitTorrent: The Net’s Finally Growing Up, CNN.COM, Mar. 28, 2008, at 
http://money.cnn.eom/2008/03/27/technology/comcast.fortune/index.htm 
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regulatory certainty?^'* Even the European Commission recognized the harm such rules 
could cause to the capital markets when it decided last month not to impose measures 
similar to these.^^ 

Part of the argument in favor of new rules alleges that “giant corporations” will 
serve as hostile “gatekeepers” to the Internet. First, in the almost nine years since those 
fears were first sewn, net regulation lobbyists can point to fewer than a handful of cases 
of alleged misconduct, out of an infinite number of Internet communications. All of those 
cases were resolved in favor of consumers under current law. 

More importantly, however, many broadband providers are not large companies. 
Many are small businesses. Take, for example, LARIAT, a fixed wireless Internet 
service provider serving rural communities in Wyoming. LARIAT has told the 
Commission that the imposition of network management rules will impede its ability to 
obtain investment capital and will limit the company’s “ability to deploy new service to 
currently unserved and underserved areas.”^* Furthermore, LARIAT echoes the views of 
many others by asserting that, “[t]he imposition of regulations that would drive up costs 
or hamper innovation would fiirther deter future outside investment in our company and 
others like it.”^’^ Additionally, “[t]o mandate overly [burdensome] network management 
policies would foster lower quality of service, raise operating costs (which in turn would 
raise prices for all subscribers), and/or create a large backlog of adjudicative proceedings 
at the Commission (in which it would be prohibitively expensive for small and 
competitive ISPs to participate)”.^* LARIAT also notes that the imposition of net 
neutrality rules would cause immediate harm such that “[d]ue to immediate deleterious 
impacts upon investment, these damaging effects would be likely to occur even if the 
Commission’s Order was later invalidated, nullified, or effectively modified by a court 
challenge or Congressional action.” Other small businesses have echoed these 

30 

concerns. 

Less investment. Less innovation. Increased business costs. Increased prices for 
consumers. Disadvantages to smaller ISPs. Jobs lost. And all of this is in the name of 


Furthermore, as Commissioner Baker has noted, with this Order the Commission is inviting parties to 
file petitions for declaratory rulings, which will likely result in competitors asking the government to 
regulate their rivals in advance of market action. I am hard pressed to find a better example of a “mother- 
may-I” paternalistic industrial policy making apparatus. 

Neelie Kroes, Vice President for the Digital Age, European Commission, Net Neutrality - The Way 
Forward: European Commission and European Parliament Summit on “The Open Internet and Net 
Neutrality in Europe” (Nov. 11, 2010). 

LARIAT Comments at 2-3. 

Id. at 3. 

“ Id. at 5 (emphasis added). 

Letter from Brett Glass, d/b/a LARIAT, to Julius Genachowski, Chairman, FCC, et al, at 2 (Dec, 9, 
2010) (LARIAT Dec, 9 Letter). 

See, e.g., Letter from Paul Conlin, President, Blaze Broadband, to Marlene H. Dortch, Secretary (Dec. 
14, 2010) (Blaze Broadband Dec. 14 Letter). 
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promoting the exact opposite? The evidence in the record simply does not support the 
majority’s outcome driven conclusions. 

In short, the Commission’s action today runs directly counter to the laudable 
broadband deployment and adoption goals of the National Broadband Plan. No 
government has ever succeeded in mandating investment and innovation. And nothing 
has been holding back Internet investment and innovation, until now. 

IV. Existing Law Provides Ample Consumer Protection . 

To reiterate, the Order fails to put forth either a factual or legal basis for 
regulatory intervention. Repeated government economic analyses have reached the same 
conclusion: no concentrations or abuses of market power exist in the broadband space. 

If market failure were to occur, however, America’s antitrust and consumer protection 
laws stand at the ready. Both the Department of Justice and the Federal Trade 
Commission are well equipped to cure any market ills.^’ In fact, the Antitrust Law 
Section of the American Bar Association agrees.^^ Nowhere does the Order attempt to 
explain why these laws are insufficient in its quest for more regulation. 

Moreover, for several years now, I have been advocating a potentially effective 
approach that won’t get overturned on appeal. In lieu of new rules, which will be tied up 
in court for years, the FCC could create a new role for itself by partnering with already 
established, non-governmental Internet governance groups, engineers, consumer groups, 
academics, economists, antitrust experts, consumer protection agencies, industry 
associations, and others to spotlight allegations of anticompetitive conduct in the 
broadband market, and work together to resolve them. Since it was privatized, Internet 
governance has always been based on a foundation of bottom-up collaboration and 
cooperation rather than top-down regulation. This truly “light touch” approach has 
created a near-perfect track record of resolving Internet management conflicts without 
government intervention. 


’’ Section 2 of the Sherman Act, 15 U.S.C. § 2, prohibits conduct that would lead to monopolization, in the 
event of abuse of market power, this is the main statute that enforcers would use. In the context of 
potential abuses by broadband Internet access service providers, this statute would forbid: (1) Exclusive 
dealing - for example, the only way a consumer could obtain streaming video is from a broadband 
provider’s preferred partner site; (2) Refusals to deal (the other side of the exclusive dealing coin) - i.e., if a 
cable company were to assert that the only way a content delivery network could interconnect with it to 
stream unaffiliated video content to its customers would be to pay $1 million/port/month, such action could 
constitute a “constructive” refusal to deal if any other content delivery network could deliver any other 
traffic for a $ 1,000/port/month price; and (3) Raising rivals’ costs - achieving essentially the same results 
using different techniques. 

Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, essentially accomplishes the same 
curative result, only through the FTC. It generally forbids “unfair competition.” This is an effective statute 
to empower FTC enforcement as long as Internet access service is considered an “information service.” 

The FTC Act explicitly does not apply to “common carriers.” 

See also, 15 U.S.C. § 13(a), etseq. 

” ABA Comment on Federal Trade Commission Workshop: Broadband Connectivity Competition Policy, 
195 Project No. V070000 (2007). 
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UDfortunately, the majority has not even considered this idea for a moment. But 
once today’s Order is overturned in court, it is still my hope that the FCC will consider 
and adopt this constructive proposal. 

In sum, what’s past is indeed prologue. Where we left the saga of the FCC’s last 
net neutrality order before was with a spectacular failure in the appellate courts. Today, 
the FCC seems determined to make the same mistake instead of learning from it. The 
only illness apparent from this Order is regulatory hubris. Fortunately, cures for this 
malady are obtainable in court. For all of the foregoing reasons, I respectfully dissent. 

* * * 

Extended Legal Analysis; 

The Commission Lacks Authority to Impose 
Network Management Mandates on Broadband Networks. 

The Order is designed to circumvent the effect of the D.C. Circuit’s Comcast 
decision,^^ but that effort will fail. Careful consideration of the Order shows that its legal 
analysis ignores the fundamental teaching of Comcast : Titles II, III, and VI of the 
Communications Act regulate specific, recognized classes of electronic communications 
services, which consist of common carriage telephony, broadcasting and other licensed 
wireless services, and multichannel video programming services.^'' Despite any policy 
desires to the contrary, Congress has not yet established a new title of the Act to govern 
some or all parts of the Internet - which includes the operation, or “management,” of the 
networks that support the Internet’s functioning as a new and highly complex 
communications platform for diverse and interactive data, voice, and video services. 

Until such time as lawmakers may act, the Commission has no power to regulate Internet 
network management. 

As detailed below, the provisions of existing law upon which the Order relies 
afford the Commission neither direct nor ancillary authority here. The tortured logic 


” Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010). 

The D.C. Circuit in Comcast set forth this framework in very plain English: 

Through the Communications Act of 1 934, ch. 652, 48 Stat. 1 064, as amended over the 
decades, 47 U.S.C. § 1 5 1 e/ seq, , Congress has given the Commission express and 
expansive authority to regulate common carrier services, including landline telephony, id. 
§ 201 et seq. (Title 11 of the Act); radio transmissions, includmg broadcast television, 
radio, and cellular telephony, id. § 30! et seq. (Title III); and “cable services,” including 
cable television, id. § 521 et seq, (Title VI). In this case, the Commission does not claim 
that Congress has given it express authority to regulate Comcast’s Internet service. 

Indeed, in its still-binding 2002 Cable Modem Order, the Commission ruled that cable 
Internet service is neither a “telecommunications service” covered by Title II of the 
Communications Act nor a “cable service” covered by Title VI. In re High-Speed Access 
to the Internet Over Cable and Other Facilities, 17 F.C.C.R. 4798, 4802, P 7 (2002), affd 
Nat'l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 125 S. Ct. 
2688, 162 L. Ed. 2d 820 (2005). 


600 F.3d at 645. 
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needed to support the Order’s conclusion requires that the agency either reverse its own 
interpretation of its statutorily granted express powers or rely on sweeping pronunciations 
of ancillary authority that lack any “congressional tether” to specific provisions of the 
Act.^^ Either path will fail in court. 

Instead, the judicial panel that ends up reviewing the inevitable challenges is 
highly likely to recognize this effort for what it is. While ostensibly eschewing 
reclassification of broadband networks as Title II platforms, the Order imposes the most 
basic of all common carriage mandates: nondiscrimination, albeit with a vague “we’ll 
know it when we see it” caveat for “reasonable” network management. This may be only 
a pale version of common carriage (at least for now), but it is still quite discernible even 
to the untrained eye. 

A. Reversal of the Commission’s Interpretation of Section 706 Cannot Provide 

Direct Authority for Network Management Rules. 

Less than one year ago, the Commission in attempting to defend its 
Comcast/BitTorrent decision at the D.C. Circuit “[ajcknowledged that it has no express 
statutory authority over [an Internet service provider’s network management] 
practices.”^* The Commission was right then, and the Order is wrong now. Congress 
has never contemplated, much less enacted, a regulatory scheme for broadband network 
management, notwithstanding the significant revision of the Communications Act 
undertaken through the Telecommunications Act of 1996 (1996 Act).^’ It is an exercise 
in legal fiction to contend otherwise. 

Any analysis of an arguable basis for the Commission’s power to act in this area 
must begin with the recognition that broadband Internet access service remains an 
unregulated “information service” under Title I of the Communications Act.^* Overtly, 
the Order does not purport to change this legal classification.^^ Yet a reviewing court 


” Id. at 655. 

“ Id. at 644. 

” The scattered references to the Internet and advanced services in a few provisions of the 1996 Act, see, 
e.g., 47 U.S.C. §§ 230, 254, do not constitute a congressional effort to systemically regulate the 
management of the new medium. A better reading of the 1996 Act in this regard is that Congress 
recognized that the emergence of the Internet meant that something new, exciting, and yet still amorphous 
was coming. Rather than act prematurely by establishing a detailed new regulatory scheme for the Net, 
Congress chose to leave the Net unregulated at that time. 

Inquiry Concerning High-Speed Access to the Internet Over Cable & Other Facilities: Internet Over 
Cable Declaratory Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over 
Cable Facilities, GN Docket No. 00-185, CS Docket No. 02-52, Declaratory Ruling and Notice of 
Proposed Rulemaking, 17 FCC Red. 4,798 (2002) {Cable Modem Declaratory Ruling); Appropriate 
Framework for Broadband Access to the Internet Over Wireline Facilities et al., CC Docket Nos. 02-33, 
01-337, 95-20, 98-10, WC Docket Nos. 04-242, 05-271, Report and Order and Notice of Proposed 
Rulemaking, 20 FCC Red. 14,853 (2005) {Wireline Broadband Order); Appropriate Regulatory Treatment 
for Broadband Access to the Internet Over Wireless Networks, WT Docket No. 07-53, Declaratory Ruling, 
22 FCC Red. 5,901 (2007) {Wireless Broadband Order). 

” Order, ni 121-23. 
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will look beyond the Order’s characterization of the Commission’s action to scrutinize 
what the new codified rules - and the directives and warnings set forth in the text - 
actually do.'*® Dispassionate analysis will lead to the conclusion that the Order attempts 
to relegate this type of information service to common carriage by effectively applying 
major Title II obligations to it. The Title I disguise will not be convincing. 

The threadbare nature of the disguise becomes clear with scrutiny of the Order’s 
claims for a legal basis for the new regulations. The Order’s only serious effort to assert 
direct authority is based on Section 706.'*’ The Order glosses over the key point that no 
language within Section 706 - or anywhere else in the Act, for that matter - bestows the 
FCC with explicit authority to regulate Internet network management. Rather, Section 
706’s explicit focus is on “deployment” and “availability” of broadband network 
facilities.'*^ So what precisely is the nexus between Section 706’s focus on broadband 
deployment and availability and the Order’s focus on network management once the 
facilities have been deployed and the service is available? The Order seems to imply that 
Section 706 somehow provides the Commission with network management authority 
because if the government lacks such power, some American might have less access to 
the Internet. This rationale is contrary to the provision’s language and illogical on its 
face. Imposing new regulations on network providers in the business of deploying 
broadband'*^ will have the opposite effect of what Section 706 seeks to do. Instead, the 
imposition of network management rules will likely depress investment in deployment of 
broadband throughout our nation.'*'* This outcome will prove true not simply for the large 


See, e.g.. Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989) (“in the context of reviewing 
a decision ... courts should not automatically defer to the agency’s express reliance on an interest in finality 
without carefully reviewing the record and satisfying themselves that the agency has made a reasoned 
decision based on its evaluation of the significance - or lack of significance - of the new information.”). 

"" To the degree that the Order suggests that other sections in the Act provide it with direct authority to 
impose new Internet network management rules, such arguments are not legally sustainable. For the 
reasons set forth in Section B of this extended legal analysis, infra, the claimed bases for extending even 
ancillary authority are unconvincing, which renders contentions about direct authority untenable. 

"47 U.S.C. §§ 1302(a), (b). 

The National Broadband Plan even noted that, “[d]ue in large part to private investment and market- 
driven innovation, broadband in America has improved considerably in the last decade.” Federal 
Communications Commission, Connecting America: The National Broadband Plan at 3 (rel. Mar. 16, 
2010) (National Broadband Plan), Note that during this same time period of investment, no network 
management rules existed. 

The Commission has been warned about this consequence many times in the recent past. For example, 
during the Commission’s October 2009 Capital Formation Workshop, several investment professionals 
raised red flags about a Title I approach to Internet regulation. Trade press accounts reported Chris King, 
an analyst at Stifel Nicolaus, as saying that “[w]hen you look at the telecom sector or cable sector, one of 
the things that scares them to death is net neutrality.... Any regulation that would limit severely [Verizon’s 
and AT&T’s] ability to control their own networks to manage traffic of their own networks could certainly 
have a negative role in their levels of investment going forward.” Howard Buskirk, Investors, Analysts 
Uneasy About FCC Direction on Net Neutrality, COMM. DAILY, Oct. 2, 2009, at I . Similarly, Tom Aust, a 
senior analyst at GE Asset Management, stated that regulatory risk is “ultimately unknowable because it’s 
so broad and it can be so quick. For a company it means that they can’t predict their revenues and cash 
flows as well, near or long term.” Id. at 2. 
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providers tracked by Wall Street analysts but for the small businesses that supply vital 
and competitive broadband options to consumers in many locales across the nation.'*^ 

A closer reading of the statutory text bears out this assessment. Turning 
specifically to the language of Section 706(a), the provision opens with a policy 
pronouncement that the Commission “shall encourage the deployment on a reasonable 
and timely basis of advanced telecommunications capability to all Americans.”'*^ As 
Comcast already has pointed out, “under Supreme Court and D.C. Circuit case law 
statements of policy, by themselves, do not create ‘statutorily mandated 
responsibilities.’”"*^ Rather, “[p]olicy statements are just that - statements of policy. 

They are not delegations of regulatory authority.”"** The same holds true for 
congressional statements of policy, such as the opening of Section 706, as it does for any 
agency’s policy pronouncements. 

The Order makes a strenuous effort to argue that Section 706 is not limited to 
deregulatory actions, a herculean task taken on because the Order rests nearly all of its heavy 
weight on this thin foundation.” Section 706 does refer to one specific regulatory provision - 


” Network management regulations will affect the investment outlook for transmission providers large and 
small. In the latter category, Brett Glass, the sole proprietor of LARIAT, a wireless Internet service 
provider in Wyoming, has filed comments expressing concern that the imposition of network management 
rules will impede his ability to obtain investment and will limit his “ability to deploy new service to 
currently unserved and underserved areas.” LARIAT Comments at 2-3. He stated that “[t]he imposition 
of regulations that would drive up costs or hamper innovation would further deter future outside investment 
in our company and others like it.” Id. at 3. Specifically, he argues that “[t]o mandate overly [burdensome] 
network management policies would foster lower quality of service, raise operating costs (which in turn 
would raise prices for all subscribers), and/or create a large backlog of adjudicative proceedings at the 
Commission (in which it would be prohibitively expensive for small and competitive ISPs to participate). 
Id. at 5. “Due to immediate deleterious impacts upon investment, these damaging effects would be likely 
to occur even if the Commission’s Order was later invalidated, nullified, or effectively modified by a court 
challenge or Congressional action.” Letter from Brett Glass, d/b/a LARIAT, to Julius Genachowski, 
Chairman, FCC, et a!., at 2 (Dec. 9, 2010) (Glass Dec. 9 Letter). See also Letter from Paul Conlin, 
President, Blaze Broadband, to Marlene H. Dortch, Secretary (Dec. 14, 2010) (Blaze Broadband Dec. 14 
Letter). 

“47U.S.C. § 1302(a). 

" Comcast, 600 F,3d at 644. 

Id. at 654, 

” In support of its jurisdictional arguments, the Order cites to language in Ad Hoc Telecomms. Users 
Comm. V, FCC, 572 F.3d 903 (D.C. Cir. 2009). In that case, the D.C. Circuit does, in fact, state that “[t]he 
general and generous phrasing of § 706 means that the FCC possesses significant albeit not unfettered, 
authority and discretion to settle on the best regulatory or deregulatory approach to broadband - a statutory 
reality that assumes great importance when parties implore courts to overrule FCC decisions on this topic.” 
Ad Hoc Telecomms., 572 F,3d at 906-07. But. there are several reasons why that statement in Ad Hoc 
Telecomms, cannot be used for the proposition that Section 706 provides the FCC with the authority to 
impose network management rules. First, it is notable that the petitioners in Ad Hoc Telecomms, were 
challenging one of the FCC’s forbearance decisions. As such, the FCC was not relying on Section 706 
authority alone in that case, it was also relying on it’s forbearance authority which is specifically delegated 
to the FCC pursuant to Section 10. The D.C. Circuit made this point in Comcast, when it rejected the 
FCC’s use of /ft/ Hoc Telecomms, for its Section 706 authority arguments. Comcast, 600 F.3d at 659 (“In 
lAd Hoc Telecomms.], however, we cited section 706 merely to support the Commission’s choice between 
regulatory approaches clearly within its statutory authority under other sections of the Act.”) (emphasis 
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price cap regulation.® Readers should keep in mind, however, that at the time Section 706 was 
enacted, 1 996, price cap regulation of incumbent local exchange carriers was considered to be 
deregulatory when compared to the legacy alternative; rate-of-retum regulation. The provision’s 
remaining language is even more broad and deregulatory. For instance, the end of section 706(a) 
states that the FCC should explore “other regulating methods that remove barriers to 
injrastructure investment.”^' Additionally, its counterpart subsection. Section 706(b), states that 
if the FCC’s annual inquiry determines that advanced telecommunications is not “being deployed 
to all Americans in a reasonable and timely fashion” the FCC shall take action to “remove[e] 
barriers to infrastructure investment and ... promot[e] competition in the telecommunications 
market.”® As discussed above, the Order’s actions will have the opposite effect. 

Moreover, the Order’s new interpretation of Section 706(a) is self serving and 
outcome determinative. The Order admits that its rationale requires reversing the 
Commission’s longstanding interpretation of that subsection as conveying no authority 
beyond that already provided elsewhere in the Act.^^ This arbitrary and capricious move 
is not supported by evidence in the record or a change in law.*'* The Order offers the 
excuse that “[i]n the particular proceedings prior to Comcast, setting out the 
understanding of Section 706(a) that we articulate in this Order would not meaningfully 
have increased the authority that we understood the Commission already to possess.” * 


added). Second, the text of Section 706(a) actually lists “regulatory forbearance” as an example of one of 
the tools that the FCC may employ in order to “encourage the deployment on a reasonable and timely basis 
of advanced telecommunications capability to all Americans.” 47 U.S.C. § 1302(a). By contrast, network 
management regulations are not listed in Section 706 or anywhere else in the Act. Finally, as the D.C. 
Court reiterated in Comcast, 600 F.3d at 659, the central issue that it focused on in Ad Hoc Telecomms, was 
not jurisdictional; rather it was whether the FCC’s underlying forbearance decision had been arbitrary and 
capricious, specifically “when and how much” can the FCC forbear from Title II obligations. Ad Hoc 
Telecomms., 572 F.3d at 904. Moreover, the court was very clear in noting that such authority was “not 
unfettered.” Id at 907. 

® On that note, the Order even highlights the fact that “706(a) expressly contemplates the use of 
“regulating methods” such as price regulation.” See Order, n. 381. This aside is an unsettling foreshadow 
of how these rules could be used to regulate broadband rates in the future, through either ad hoc 
enforcement cases or declaratory rulings. 

47 U.S.C. § 1302(a) (emphasis added). This focus on infrastructure investment makes sense in light of 
Congress’ express concern that broadband facilities quickly reach “elementary and secondary schools and 
classrooms,” id., which in 1996 may have lacked the economic appeal of business and residential districts 
as early targets for infrastructure upgrades. 

’-47 U.S.C. § 1302(b). 

” Order, f 120. 

While if is true that an agency may reverse its position, “the agency must show that there are good 
reasons.” FCCv. Fox Television Stations, Inc., 129 S. Ct. 1800, 1811 (2009). Moreover, while Fox held 
that “[t]he agency need not always provide a more detailed Justification than what would suffice for a new 
policy created on a blank slate,” the Court noted that “[sjometimes it must ~ when, for example, its new 
policy rests upon factual findings that contradict those which underlay its prior policy; or when its prior 
policy has engendered serious reliance interest that must be taken into account.” Id. (internal citations 
omitted). This warning is thrown into sharp focus by the billions of dollars invested in broadband 
infrastructure since the Commission first began enunciating its decisions against Title 11 classification of 
broadband Internet networks. See, e.g., AT&T Comments at 19; Verizon Comments at 22. 

” See Order, ^ 122; see also Comcast Corp. v. FCC, 600 F.3d 642, 658 (D.C, Cir. 2010) (noting that “[i]n 
an earlier, still binding order, however, the Commission ruled that section 706 ‘does not constitute an 
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In other words, apparently, the agency’s confused understanding of the limits of its 
ancillary authority meant that the Commission then did not have to rest on Section 706(a) 
in order to overreach by “pursuling] a stand-alone policy objective” not moored to “a 
specifically delegated power.”^* 

The Order’s reliance on Section 706(b) as providing a statutory foundation for 
network management regulations is similarly flawed. That subsection requires that the 
FCC determine on an annual basis whether “advanced telecommunications capability is 
being deployed to all Americans in a reasonable and timely fashion.”*^ Congress then 
further directed the Commission, if the agency’s determination were negative, to “take 
immediate action to accelerate deployment of such capability by removing barriers to 
infrastructure investment and by promoting competition in the telecommunications 
markef’ (emphasis added).^* 

To justify its use of this trigger, the Order points to the fact that approximately six 
months ago, the Commission on a divided 3-2 vote issued a report finding - for the first 
time in history - that “broadband deployment to all Americans is not reasonable and 
timely.”^’ This determination, in conflict with all previous reports dating back to 1999, 
was both perplexing and unsettling. It ignored the impressive strides the nation has made 
in developing and deploying broadband infrastructure and services since issuance of the 
first 706 Report. Amazingly enough, the most recent 706 Report managed to find failure 
even while pointing to data (first made public in the National Broadband Plan) showing 
that “95% of the U.S. population lives in housing units with access to terrestrial, fixed 
broadband infrastructure capable of supporting actual download speeds of at least 4 
Mbps.”“ In fact, only 1 5 percent of Americans had access to residential broadband 
services in 2003.*' Only seven years later, 95 percent enjoyed access, making broadband 
the fastest penetrating disruptive technology in history,*^ At the time that I dissented 
from the 706 Report, I expressed concern that its findings could be a pretext for justifying 


independent grant of authority.’” (quoting Deployment of Wireline Servs. Offering Advanced Telecomms. 
Capability, CC Docket No, 98- 1 47, Memorandum Opinion and Order, 1 3 FCC Red. 24,0 1 2, 24,047 ^ 77 
(1988)). 

^ Comcast, 600 F.3d at 659. 

” 47 U.S.C. § 1302(b). 

Id 

Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 
706 of the Telecommunications Act of 1996, GN Docket No. 09-137, Sixth Broadband Deployment Report, 
25 FCC Red. 9,556, 9,558 2-3 (2010). Commissioner Baker and I dissented from the July 2010 

adoption of the latest Section 706 Report. 

® National Broadband Plan at 20. 

See John Horrigan, Pew internet and American Life Project, Home Broadband Adoption 2009, 1 1 
(2009). 

National Broadband Plan at 20. 
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additional regulation, rather than “removing barriers to infrastructure investment.”*^ 
Unfortunately, this Order reveals that my fears were well founded. 

One is left to wonder where this assertion of power, if left unchecked, may lead 
next.*"* As for the Order itself, the short-term path is clear: It will be challenged in court. 
Once there, the Commission must struggle with the fact that the empirical evidence in 
this docket demonstrates “no relationship whatever” between the plain meaning of 
Section 706 and the network management rules being adopted.** 

B. Efforts to Advance New Arguments for Exercising Ancillary Authority Will 

Not Survive Court Review. 

In spite of the D.C. Circuit’s decision in Comcast, the Order attempts to continue 
to assert ancillary authority as another basis for its imposition of network management 
rules. To bolster the Commission’s case this time, the Order points to some provisions of 
the Act that it failed to cite the first time around. Its arguments for new and putatively 
better bases for network management rules fall victim largely to the same weaknesses the 
court identified before. 

Efforts to defend a valid exercise of the agency’s ancillary powers are subject to a 
two-part test - and the “central issue,” as the D.C. Circuit already has explained, is 
whether the Commission can satisfy the second prong of the test.** Under it, “[t]he 
Commission may exercise this ‘ancillary’ authority only if it demonstrates that its action 
... is ‘reasonably ancillary to the ... effective performance of its statutorily mandated 
responsibilities.’”*^ 

Those “statutorily mandated responsibilities” must be concrete and readily 
identifiable. As the Supreme Court instructed in NARUC 11 and the D.C. Circuit 
reiterated in Comcast, “the Commission’s ancillary authority ‘is really incidental to, and 


“47 U.S.C, § 1302(b). 

“ If the Commission is successful with this assertion of authority, the agency could use Section 706 as an 
essentially unfettered mandate to impose not only new regulations but to pick winners and losers - all 
without any grant of authority from Congress to intervene in the marketplace in such a comprehensive 
manner. In fact, this Order has already done so. For example, it decides that these new network 
management rules will apply to broadband Internet service providers but not to edge providers. See Order, 
f 50. The Order makes an interesting attempt to justify this line-drawing. It rationalizes, inter alia, that 
because the new regulatory scheme is putatively an outgrowth of the Commission’s Internet Policy 
Statement, which was not aimed at edge providers, the Order’s new mandates should not apply to those 
entities either. This argument is irrationally selective at best and arbitrary and capricious at worst. If the 
Commission’s Internet Policy Statement was the “template” for the rules, why isn’t the substance of the 
rules the same as the previous principles? In particular, why does the Order add nondiscrimination to the 
regulations when that concept was never part of the previous principles? 

“ Comcast, 600 F.3d at 654. 

“ Id. at 647. 

“ Id. at 644 (citing Library 4ss ’« v. FCC, 406 F.3d 689, 692 (D.C. Cir. 2005). 



140 


contingent upon, specifically delegated powers under the Act.”** For the ancillary 
authority arguments to prevail here, the Order must identify specific subsections within 
Title II, III or VI that provide the ancillary hook, and then show how the Commission’s 
assertion of power will advance the regulated services directly subject to those particular 
provisions. Existing court precedent shows that sweeping generalizations are not 
sufficient.*’ Nor may the general framework of one title of the Act - such as common 
carriage obligations - be grafted upon services subject to another title that does not 
include the same obligations.™ And long descriptions of services delivered via 
broadband networks do not substitute for hard legal analysis.^' 

Moreover, arguments must be advanced on “a case-by-case basis” for each 
specific assertion of jurisdiction.’^ Comcast explains that the Commission must 
“independently justif[y]” any action resting on ancillary authority by demonstrating in 
each and every instance how the action at issue advances the services actually regulated 
by specific provisions of the Act.™ The D.C. Circuit apparently was concerned about the 


Id. at 653 (emphasis in original) (citing Nal'l Ass'n of Regulatory Util. Comm 'rs v. FCC, 533 F.2d 601, 
612 (D.C. Cir. 1976) (NARUC If)). 

® Compare Order, f 133 (opining that Open Internet rules for wireless services are supported by Title III of 
the Communications Act pursuant to the Commission's authority “to protect the public interest through 
spectrum licensing”) with Comcast, 600 F.3d at 651 (“each and every assertion of jurisdiction ... must be 
independently Justified as reasonably ancillary to the Commission’s power”) (emphasis in original). 

™ See Comcast, 600 F.3d. at 653 (discussing how the NARUC // court “found it ‘difficult to see how any 
action which the Commission might take concerning two-way cable communications could have as its 
primary impact the furtherance of any broadcast purpose.’”) (emphasis added); id at 654 (discussing the 
Midwest Video 11 court’s recognition that the Communications Act bars common carrier regulation of 
broadcasting and therefore rejecting the imposition of public access obligations on cable because the rules 
would “relegate! ] cable systems ... to common-carrier status.”). 

’’ The fact that some regulated services may be mixed on the same transmission platform with unregulated 
traffic does not afford the Commission scope to impose legal obligations on all data streams being 
distributed via that system. For example, the D.C. Circuit also has rejected other past Commission efforts 
to extend its ancillary reach over all services offered via a transmission platform merely because the 
platform provider uses it to provide one type of regulated service along with other services not subject to 
the same regulatory framework. See id, at 653 (citing NARUC It, 533 F.2d at 615-16, that overturned a 
series of Commission orders that preempted state regulation of non-video uses of cable systems, including 
precursors to modem cable modem service); NARUC It, 533 F.2d at 616 (“[T]he point-to-point 
communications ... involve one computer talking to another....”). The Order appears to be silent on this 
issue. 

Comcast, 600 F.3d at 651. As the Comcast decision explained, although “the Commission’s ancillary 
authority may allow it to impose some kinds of obligations on cable Internet providers,” it does not follow 
that the agency may claim “plenary authority over such providers.” Id. at 650. To do so, would “run[ ] 
afoul” of the Supreme Court precedent set forth in Southwestern Cable and Midwest Video /.” Id. See also 
id. (“Nothing in Midwest Video / even hints that Southwestern Cable's recognition of ancillary authority 
over one aspect of cable television meant that the Commission had plenary authority over all aspects of 
cable.”). 

Id. at 65 1 . It follows that the potential for years of litigation over individual enforcement cases is high, 
thereby leading to a period of prolonged uncertainty that likely will discourage further investment in 
broadband infrastructure, contrary to the directives of Sec. 706. 
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Commission’s ability to grasp this point, for the opinion makes it repeatedly.^"* In doing 
so, the court directed the Commission to more closely study the agency’s failures in 
NARUC //and Midwest Video II to comprehend the limits of its ancillary reach.’’ 

The Order’s claim of ancillary jurisdiction is not convincing with respect to Title 
II because, inter alia, it invokes only Section 201 in support of its nondiscrimination 
mandate.’^ Yet in a glaring omission, Section 201 does not reference nondiscrimination 
- that concept is under the purview of Section 202, which appears not to be invoked in 
the Order.” (By this omission, it appears that the Order may be attempting an end run 


See, e.g., id. at 65 1 , 653. For example, the court untangled the Commission’s arguments about the 
implications of language in Brand X for the agency’s assertion of authority over Internet network 
management by explaining that: 

[n]othing in Brand X, however, suggests that the Court was abandoning the fundamental 
approach to ancillary authority set forth in Southwestern Cable, Midwest Video I, and 
Midwest Video It. Accordingly, the Commission cannot justify regulating the network 
management practices of cable Internet providers simply by citing Brand X's recognition 
that it may have ancillary authority to require such providers to unbundle the components 
of their services. These are altogether different regulatory requirements. Brand X no 
more dictates the result of this case than Southwestern Cable dictated the results of 
Midwest Video /, NARUC It, and Midwest Video II. The Commission’s exercise of 
ancillary authority over Comcast’s network management practices must, to repeat, “be 
independently justified.” (emphasis added) (internal citation omitted). 

”W. at 653-54. 

It is curious that in reciting several provisions of Title II as potential bases for ancillary jurisdiction, the 
Order avoids the most obvious one: Section 202(a), which explicitly authorizes the nondiscrimination 
mandate imposed on Title II common carriers. This oversight is especially curious given the Order’s 
reliance on the statutory canon of “the specific trumps the general” in revising the agency’s interpretation 
of Section 706. See Order, 1 1 7-23 (distinguishing Deployment of Wireline Services Offering Advanced 
Telecommunications Capability, CC Docket No, 98-147, Memorandum Opinion and Order and Notice of 
Proposed Rulemaking, 13 FCC Red, 24,012 {]999) (Advanced Services Order) as limited only to the 
determination that the general provisions of Section 706 did not control the specific forbearance provisions 
of Section 10). That canon would seem to apply here as well, given that Section 202(a) certainly is more 
specific about nondiscrimination than is Section 706. Perhaps reliance on Section 202(a) as a basis for 
ancillary authority was omitted here in order to avoid reopening divisions over potential Title II 
reclassification? Of course, any effort to classify broadband Internet access as a common carrier service 
would confront a different set of serious legal and policy problems, see, e.g., Cable Modem Declaratory 
Ruling, ON Docket No. 00-185, CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed 
Rulemaking, 17 FCC Red. 4,798 (2002); Wireline Broadband Order, CC Docket Nos. 02-33, 01-337, 95- 
20, 98-10, WC Docket Nos, 04-242, 05-271, Report and Order and Notice of Proposed Rulemaking, 20 
FCC Red. 14,853 (2005); Wireless Broadband Order, WT Docket No. 07-53, Declaratory Ruling, 22 FCC 
Red. 5,901 (2007), but violation of this basic canon of statutory construction would not be among them. 

” Section 202(a)’s prohibition against “unjust or unreasonable discrimination” carries with it decades of 
agency and court interpretation which is much different from the Order’s “nondiscrimination” mandate. 

For instance, the Order questions the reasonableness of tiered pricing and paid prioritization. Under the 
case history of Section 202, tiered pricing and concepts similar to paid prioritization are not presumed to 
constitute “unjust or unreasonable discrimination.” See, e.g., Nat 7 Ass 'n of Regulatory Util. Comm 'rs v. 
FCC, 737 F.2d 1095, 1 133 (D.C. Cir. 1984) (“But when there is a neutral, rational basis underlying 
apparently disparate charges, the rates need not be unlawful. For instance, when charges are grounded in 
relative use, a single rate can produce a wide variety of charges for a single service, depending on the 
amount of the service used. Yet there is no discrimination among customers, since each pays equally 
according to the volume of service used.”); Competitive Telecomm. Ass 'n v. FCC, 998 F.2d 1058, 1 064 
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around the most explicit Title 11 mandates because of other considerations.) Nor are the 
arguments successful with respect to the Title III and VI provisions cited in the Order 
because those statutory mandates address services that are not subject to common 
carriage-style nondiscrimination obligations absent explicit application of statutory 
directives.’* 

In addition, the Order’s expansive grasp for jurisdictional power here is likely to 
alarm any reviewing court because the effort appears to have no limiting principle.’^ The 
D.C. Circuit’s warning in Comcast against one form of overreaching - the misreading of 
policy statements as blanket extensions of power - applies here as well: 

Not only is this argument flatly inconsistent with Southwestern Cable, 

Midwest Video I, Midwest Video II, and NARUC II, but if accepted it 
would virtually free the Commission from its congressional tether. As the 
Court explained in Midwest Video II, “without reference to the provisions 
of the Act” expressly granting regulatory authority, “the Commission’s 
[ancillary] jurisdiction ... would be unbounded.” Indeed, Commission 
counsel told us at oral argument that just as the Order seeks to make 
Comcast’s Internet service more “rapid” and “efficient,” the Commission 
could someday subject Comcast’s Internet service to pervasive rate 
regulation to ensure that the company provides the service at “reasonable 
charges.” Were we to accept that theory of ancillary authority, we see no 
reason why the Commission would have to stop there, for we can think of 
few examples of regulations that apply to Title II common carrier services, 

Title III broadcast services, or Title VI cable services that the 
Commission, relying on the broad policies articulated in section 230(b) 
and section I, would be unable to impose upon Internet service providers. 

If in Midwest Video I the Commission “strain[ed] the outer limits of even 
the open-ended and pervasive jurisdiction that has evolved by decisions of 


(D.C. Cir. 1993) (“By its nature, § 202(a) is not concerned with the price differentials between qualitatively 
different services or service packages. In other words, so far as ‘unreasonable discrimination’ is concerned, 
an apple does not have to be priced the same as an orange.’’’). 

™ See, e.g., 47 U.S.C. § 153(1 1); FCC v. Midwest Video Corp, 440 U.S. 689, 705 (1979) (Midwest II) 
(construing the statute to prohibit treating broadcasters - and, by extension, cable operators - as common 
carriers). See also infra pp. 21-25. With respect to those Title III services that are subject to some common 
carriage regulation, mobile voice service providers bear obligations pursuant to explicit provisions of Title 
II of the Act, including but not limited to the provision of automatic voice roaming (Sections 201 and 202); 
maintainance of privacy of customer information, including call location information explicitly (Section 
222); interconnection directly or indirectly with the facilities and equipment of other telecommunications 
carriers (Section 251); contribution to universal service subsidies (Section 254); and obligation to ensure 
that service is accessible to and usable by persons with disabilities (Section 255). 

” For example, in the Comcast case, the FCC counsel conceded at oral argument that the ancillary 
jurisdiction argument there could even encompass rate regulation, if the Commission chose to pursue that 
path. Comcast, 600 F.3d at 655. 
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the Commission and the courts,” and if in AC4/f[/C II and Midwest Video II 
it exceeded those limits, then here it seeks to shatter them entirely.*® 

Some of the Order’s most noteworthy flaws are addressed below. 

1. The Order’s patchwork citation of Title 11 provisions does not provide 
the necessary support for extending common carriage obligations to 
broadband Internet access providers. 

Comcast instructs the Commission that the invocation of any Title 11 citation as a 
basis for ancillary jurisdiction must be shown to be “integral to telephone 
communication.”* The Order’s efforts to meet this legal requirement are thin and 
unconvincing - and in some instances downright perplexing. For example, it points to 
Section 201 in arguing that it provides the Commission with “express and expansive 
authority”*^ to ensure that the “charges [and] practices in connection with”** 
telecommunications services are “just and reasonable”.*'' The Order contends that the use 
of interconnected VoIP services via broadband is becoming a substitute service for 
traditional telephone service and therefore certain broadband service providers might 
have an incentive to block VoIP calls originating on competitors’ networks. The Order 
then stretches Section 20rs language concerning “charges” and “practices” to try to 
bolster the claim that it provides a sufficient nexus for ancillary Jurisdiction over potential 
behavior by nonregulated service providers that conceptually would best be characterized 
as “discrimination.”** There are at least two obvious weaknesses in this rationale. First, 
the Order ignores the D.C. Circuit’s instruction that the Commission has “expansive 
authority” only when it is “regulating common carrier services, including landline 


Id. at 655 (emphasis added). 

*' Id. at 657-58 (discussing Nat 7 Ass 'n of Regulatory Util. Comm 'rs v. FCC, 880 F.2d 422, 425 (D.C. Cir. 
1989) (NARUC III) and noting that “the Commission had emphasized that ‘[o]ur prior preemption 
decisions have generally been limited to activities that are closely related to the provision of services and 
which affect the provision of interstate services.’ The term ‘services’ referred to ‘common carrier 
communication services’ within the scope of the Commission’s Title II jurisdiction. ‘In short,’ the 
Commission explained, ‘the interstate telephone network will not function as efficiently as possible without 
the preemptive detariffing of inside wiring installation and maintenance.’ The Commission’s pre-emption 
of state regulation of inside wiring was thus ancillary to its regulation of interstate phone service, precisely 
the kind of link to express delegated authority that is absent in this case.” (quoting Detariffing the 
Installation and Maintenance of Inside Wiring, CC Docket No. 79-105, Memorandum Opinion and Order, 

1 FCC Red. 1,190, 1,192,11 17(1986)). 

Order, H 125 (quoting Comcast. 600 F.3d at 645). 

47 U.S.C.§ 201(b). 

The term “discrimination” in the context of communications networks is not a synonym for 
“anticompetitive behavior.” While the word “discriminate” has carried negative connotations, network 
engineers consider it “network management” - because in the real world the Internet is able to function 
only if engineers may discriminate among different types of traffic. For example, in order to ensure a 
consumer can view online video without distortion or interruption, certain bits need to be given priority 
over other bits, such as individual emails. This type of activity is not necessarily anticompetitive. 
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telephony.”** Yet broadband Internet access providers are not common carriers and the 
Order purposely avoids declaring them to be so. Second, the Order seems to pretend that 
the plain meaning of Section 20rs text is synonymous with that of Section 202, which 
does address “discrimination” but is not directly invoked here. 

The Order’s reliance on Section 251(a)(1) is flawed for similar reasons. That 
provision imposes a duty on telecommunications carriers “to interconnect directly or 
indirectly with the facilities of other telecommunications carriers.”*’ The Order notes 
that an increasing number of customers use VoIP services and posits that if a broadband 
Internet service provider were to block certain calls via VoIP, it would ultimately harm 
users of the public switched telephone network. All policy aspirations aside, this 
jurisdictional argument fails as a legal matter. As the Order admits, VoIP services have 
never been classified as “telecommunications services,” i.e., common carriage services, 
under Title 11 of the Act.** Therefore, as a corollary matter, broadband Internet service 
providers are not “telecommunications carriers” - or at least the Commission has never 
declared them to be so. The effect of the Order is to do indirectly what the Commission 
is reluctant to do explicitly. 

2. The language of Title III and VI provisions cannot be wrenched out of 
context to impose common carriage obligations on non-common 
carriage services. 

The Order makes a rather breathtaking attempt to find a basis for ancillary 
authority to impose nondiscrimination and other common carriage mandates in statutory 
schemes that since their inception have been distinguished from common carriage. This 
effort, too, will fail in court, for it flouts Supreme Court precedent on valid exercises of 
ancillary authority, as reviewed in detail in Comcast. If the “derivative nature of 
ancillary jurisdiction”*^ has any objectively discernible boundaries, it must bar the 
Commission from taking obligations explicitly set forth in one statutory scheme 
established in the Act - such as the nondiscrimination mandates of Title II - and grafting 
them into different statutory schemes set forth in other sections of Act, such as Title III 
and Title VI, that either directly or indirectly eschew such obligations. Here, the Act 
itself explicitly distinguishes between broadcasting and common carriage.^** And the 
Supreme Court long ago drew the line between Title VI video services and Title Il-style 


**■ Comcast, 600 F.3d at 645 (citing to Section 201). 

*’47U.S.C. 251(a)(1). 

** See Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the 
Minnesota Public Utilities Commission, WC Docket No. 03-21 1, Memorandum Opinion and Order, 27 
FCC Red. 22,404 14, 20-22 (2004). 

See Comcast, 600 F.3d at 654. 

*47 U.S.C. § 153(11). 
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mandates by forbidding the Commission to “relegate[] cable systems ... to common- 
carrier status”.*' 

The Order’s effort to search high and low through provisions of the 
Communications Act to find hooks for ancillary jurisdiction may be at its most risible in 
the broadcasting context. The attempt here seems hardly serious, given that the legal 
discussion is limited to a one-paragraph discussion that cites to no specific section within 
Title Rather, it stands its ground on the observation that TV and radio broadcasters 
now distribute content through their own websites - coupled with the hypothetical 
contention that some possible future “self-interested” act by broadband providers could 
potentially have a negative effect on the emerging business models that may provide 
important support for the broadcast of local news and other programming.* 

This is far fi-om the kind of tight ancillary nexus that the Supreme Court upheld in 
Southwestern Cable and Midwest Video /,*'* and it is even more attenuated than the 
jurisdictional stretch that the Court rejected in Midwest Video //.** One wonders how far 
this new theory for an ancillary reach could possibly extend. Many broadcasters for 
years have benefitted through the sales of tapes and DVDs of their programming 
marketed through paper catalogs. Does the rationale here mean that the Commission has 
power to regulate the management of that communications platform, too? 

The equally generalized Title III arguments based on “spectrum licensing” 
apparently are intended to support jurisdiction over the many point-to-point wireless 


See Comcast, 600 F.3d at 654 (citing Midwest Video //, 440 U.S. 689, 700-4)1) (Commission could not 
“relegate! ] cable systems ... to common-carrier status”). Although the Midwest Video 11 case predated 
congressional enactment of cable regulation, none of the statutory amendments of the Communications Act 
since that time - the 1 984 Cable Act, the Cable Consumer Protection and Competition Act of 1 992, and the 
Telecommunications Act of 1996 - have imposed any form of Title Il-style nondiscrimination mandates on 
the multichannel video services regulated pursuant to Title VI. To the contrary, the court has recognized 
that by its nature MVPD service involves a degree of editorial discretion that places it outside the Title II 
orbit. See, e.g., Denver Area Educ. Telecomm. Consortium, Inc., v, FCC, 5\S U.S. 121 (1996) (DAETC) 
(upholding § 10(a) of the 1992 Cable Act, which permitted cable operators to restrict indecency on leased 
access channels). 

” Order, H 128. 

* W. 

United States V. Southwestern Cable, 392 U.S. 157 (1968) (upholding a limit on cable operators’ 
importation of out-of-market broadcast signals); United States v. Midwest Video Corp., 406 U.S. 649 
(1972) (Midwest Video I) (plurality opinion upholding FCC rule requiring cable provision of local 
origination programming); id. at 676 (Burger, C.J,, concurring) (“Candor requires acknowledgment, for me, 
at least, that the Commission’s position strains the outer limits of even the open-ended and pervasive 
jurisdiction that has evolved by decisions of the Commission and the courts.”). With respect to the local 
origination programming mandate at issue in Midwest Video I, the Commission reportedly “stepped back 
from its position during the course of the ... litigation” by “suspend[ing] the ... rule and never reinstat[ing] 
it.” T. Barron Carter, Juliet L. Dee & Harvey L. Zuckman, Mass Communications Law 522-23 
(West Group 2000). 

® Midwest Video II, 440 U.S. at 694-95 (rejecting rules mandating cable provision of public access 
channels, which the FCC claimed were justified by “longstanding communications regulatory objectives” 
to “increas[e] outlets for local self-expression and augment! 1 th® public’s choice of programs”). 
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services that are not point-to-multipoint broadcasting. They, too, appear off-point.** For 
example, the Order’s recitation of a long array of Title III provisions (e.g., maintenance 
of control over radio transmissions in the U.S., imposition of conditions on the use of 
spectrum) seems misplaced. If this overview is intended to serve as analysis, it contains a 
logical flaw: Most of the rules adopted today are not being applied - yet - to mobile 
broadband Internet access service.*' Certainly the Commission need not depend on the 
full sweep of Title III authority to impose the “transparency” rule; it need only act in our 
pending “Truth-in-Billing” docket.** Similarly, with regard to the “no blocking” rule, the 
Order need only rest on the provisions of Title III discussed in the 700 MHz Second 
Report and Order, where this rule was originally adopted.** 

With respect to the asserted Title VI bases for ancillary jurisdiction, the Order 
actually does point to three specific provisions, but none provides a firm foundation for 
extending the Commission’s authority to encompass Internet network management. The 
Order first cites Section 628, which is designed to promote competition among the 
multichannel video programming distributors (MVPDs) regulated under Title VI, such as 
cable operators and satellite TV providers. The best-known elements of this provision 
authorize our program access rules, but the Commission recently has strayed - over my 
dissent - beyond the plain meaning of the statutory language to read away explicit 
constraints on our power in this area.'®* Apparently the Commission is about to make a 
bad habit of doing this. 


“ One therefore must wonder whether by this argument the Order seeks to pave the way for future 
regulation of mobile broadband Internet services. The Order has taken great pains to explain that today’s 
treatment of mobile broadband Internet access service providers is in consumers' best interest. History 
suggests that the Order may merely be postponing the inevitable. In fact, the new rule (Section 8.7) need 
only be amended by omitting one word: “fixed.” The Commission will be poised to do just that when it 
reviews the new regulations in two years. 

” Taking the Order at its apparent word that it is not (yet) applying all new mandates on wireless 
broadband Internet service providers, it must be that the Order invokes the Commission’s Title III licensing 
authority to impose the rules on fixed broadband Internet access service providers - that is, cable service 
providers, common carriers, or both. If so, this is curious on its face because these services are regulated 
under Titles VI and II, respectively, and as a legal matter the Commission does not “license” either cable 
service providers or common carriers. 

See Truth-in-Billing and Billing Format, CC Docket No. 98-170, Notice of Inquiry, 24 FCC Red. 1 1,380 
(rel Aug. 28, 2009) (Aug. 2009 Truth-in-Billing NOT). 

00 

See Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, WT Docket No, 06-150, Report & 
Order, 22 FCC Red 15289 (2007). 

See Review of the Commission 's Program Access Rules and Examination of Programming Tying 
Arrangements, MB Docket No. 07-198, First Report and Order, 25 FCC Red. 746 (2010) (Terrestrial 
Loophole Order): id. at 822 (McDowell, Comm’r dissenting) (“Section 628 refers to ‘satellite’-delivered 
programming 36 times throughout the length of the provision, including 1 4 references in the subsections 
most at issue here. The plain language of Section 628 bars the FCC from establishing rules governing 
disputes involving terrestrially delivered programming, whether we like that outcome or not,”). This FCC 
decision currently is under challenge before the D.C. Circuit. See Cablevision Systems Corporation v. 

FCC, No. 10-1062 (D.C. Cir. filed March 15, 2010). 
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Of course. Section 628 does not explicitly refer to the Internet, much less the 
management of its operation. The Congressional framers of the Cable Consumer 
Protection and Competition Act of 1992, of which Section 628 was a part, were 
concerned about, and specifically referenced, video services regulated under Title VI.'®' 
Yet the Order employs a general statutory reference to “unfair methods of competition or 
unfair or deceptive acts or practices” as a hook for a broad exercise of ancillary 
jurisdiction over an unregulated network of networks.'®^ This time the theory rests 
largely on the contention that, absent network management regulation, network providers 
might improperly interfere with the delivery of “over the top” (OTT) video programming 
that may compete for viewer attention with the platform providers’ own MVPD 
services.'®^ The Order cites to no actual instances of such behavior, however, nor does it 
grapple with the implications of the market forces that are driving MVPDs in the opposite 
direction - to add Internet connectivity to their multichannel video offerings.'®^ 

The second Title VI provision upon which the Order stakes a claim for ancillary 
jurisdiction is Section 616, which regulates the terms of program carriage agreements.'®^ 
The specific text and statutory design of this provision make plain that it addresses 
independently produced content carried by contract as part of a transmission platform 
provider’s Title VI MVPD service, and not a situation in which there is no privity of 
contract and the service is Internet access. The Order attempts to make much of Section 


See 47 U.S.C. § 522(1 3) (defining “multichannel video programming distributor”). Some of the 
transmission systems used by such distributors, such as satellites, also are regulated under Title III. 

Order, 1 130 (citing 47 U.S.C. § 548(b)). 

The D.C. Circuit has upheld the Commission’s reliance on Section 628(b) to help drive the provision of 
competitive Title VI multichannel video programming services into apartment buildings and similar “multi- 
dwelling unit” developments, see Nat V Cable <S Telcoms. Ass 'n v. FCC, 567 F.3d 659 (D.C, Cir. 2009), but 
the policy thrust of that case unquestionably concerned Title VI video services. As the Order 
acknowledges, it is an open question as to whether OTT video providers might someday be made subject to 
Title VI, with all of the attendant legal rights and obligations that come with that classification. Order at n. 
417. But it is misleading in suggesting that the regulatory classification of OTT video providers has been 
pending only since 2007, Id. On the contrary, it has been pending before the Commission since at least 
2004 in the IP Enabled Services docket, WCB Docket 04-36, and the agency has consistently avoided 
answering the question ever since. While I do not prejudge the outcome of that issue, I question the 
selective invocation of sections of Title VI here as a basis for ancillary jurisdiction. Such overreaching 
seems to operate as a way of prolonging our avoidance of an increasingly important, albeit complex, 
matter. 

See, e.g., Letter from William M. Wiltshire, Counsel for DIRECTV, to Marlene H. Dortch, Secretary, 
FCC, at 1 (Oct. 1, 2010) (DIRECTV Oct. 1 Ex Parle Letter) (outlining the wealth of innovative devices 
currently available in the market, including AppleTV, Boxee, and Roku); Adam Satariano & Andy Fixmer, 
ESPN to Web Simulcast, Make Pay TV Online Gatekeeper, BLOOMBERG, Oct, 15, 2010, at 
http://www'.bloomberg.com^news/2010-10-15/esDn-to-stream-channels-to-time-wamer-cable-users-to- 
combat-web-rivals.html (explaining ESPN’s plan to begin streaming its sports channels online to Time 
Warner Cable Inc. customers as part of the pay-TV industry’s strategy to fend off Internet competitors); 
Walter S. Mossberg, Google TV: No Need To Tune In Just Yet, WA 1 .L ST. J., Nov. 18, 2010, at D1 
(comparing Google TV technology to its rivals Apple TV and Roku); Louis Trager, Netflix Plans Rapid 
World Spread of Streaming Service, COMM. DAH.Y, Nov. 19, 2010, at 7 (examining Netflix’s plans to offer 
a streaming-only service in competition with Hulu Plus, as well as its plans for expansion worldwide). 

47 U.S.C, § 536. 



148 


616’s rather broad definition “video programming vendor” without grappling with the 
incongruities created when one tries to shove the provision’s explicit directives about 
carriage contract terms into the Internet context.’™ In fact, the application of Section 616 
here is only comprehensible if one conceives of it as a new flavor of common carriage, 
with all the key contract terms supplied by statute.”” Such a reading, however, would be 
in considerable conflict with the rationale of Midwest Video II, as the D.C. Circuit in 
Comcast already has noted.'®’ 

In short, the Order’s efforts to find a solid grounding for exercising ancillary 
power here - and thereby imposing sweeping new common carriage-style obligations on 
an imregulated service - strain credulity. Policy concerns cannot overcome the limits of 
the agency’s current statutory authority. The Commission should heed the closing 
admonition of Comcast. 

[NJotwithstanding the “difficult regulatory problem of rapid technological 
change” posed by the communications industry, “the allowance of wide 
latitude in the exercise of delegated powers is not the equivalent of 
untrammeled freedom to regulate activities over which the statute fails to 
confer ... Commission authority.” Because the Commission has failed to 
tie its assertion of ancillary authority over Comcast’s Internet service to 
any “statutorily mandated responsibility,” we ... vacate the Order."® 

The same fate awaits this new rulemaking decision. 


For example, Section 616(a)(1) bars cable operators from linking carriage to the acquisition ofa 
financial interest in the independent programmers’ channel - a restraint borrowed from antitrust principles 
that is readily understandable in the context of a traditional cable system with a limited amount of so-called 
“linear channel” space. The construct does not conform easily to the Internet setting, which is 
characterized by a considerably more flexible network architecture that allows end users to make the 
content choices - and which affords them access to literally millions of choices that do not resemble “video 
programming” as it is defined in Title VI, see 47 U.S.C. §522(20), including but not limited to simple, text- 
heavy websites, video shorts and all manner of personalized exchanges of data. 

The federal government first involved itself in setting basic rates, terms, and conditions in the context of 
service agreements between railroads and their customers, but at least one historian (and former FCC 
commissioner) traced the ‘“ancient law’ of common carriers” back to the development of stage coaches and 
canal boats. See Glen O. Robinson, “The Federal Communications Act; An Essay on Origins and 
Regulatory Purpose,” in A Legislative History of the Communications Act of 1934, 26 (Max D. 
Paglin, ed. 1989) (noting that a 19th Century Supreme Court case identified the concept emerging as far 
back as the reign of William and Mary). 

In Midwest Video U, the Supreme Court invalidated FCC rules that would have required cable operators 
to provide public access channels. The Court reasoned that, in the absence of explicit statutory authority 
for such mandates, the public access rules amounted to an indirect effort to impose Title II common 
carriage obligations - and that, in turn, conflicted with the Title III basis for the agency’s ancillary 
jurisdiction claim. See 440 U.S. at 699-02. 

Comcast, 600 F.3d at 654. 

Comcast, 600 F.3d at 661 (internal citations omitted). 
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C. The Order Will Face Serious Constitutional Challenges. 

It is reasonable to assume that broadband Internet service providers will challenge 
the FCC ruling on constitutional grounds as well."' Contrary to the Order’s thinly 
supported assertions, broadband ISPs are speakers for First Amendment purposes - and 
therefore challenges on that basis should not be so lightly dismissed. There are several 
reasons for being concerned about legal infirmities here. 

First, the Order is too quick to rely on simplistic service labels of the past in 
brushing off First Amendment arguments. For example, while it ostensibly avoids 
classifying broadband providers as Title II common carriers, it still indirectly alludes to 
old case law concerning the speech rights of common carriers by dismissing broadband 
ISPs as mere “conduits for speech” undeserving of First Amendment consideration."^ 
There is good reason today to call into question well-worn conventional wisdom dating 
from the era of government-sanctioned monopolies about common carriers’ freedom of 
speech, particularly in the context of a competitive marketplace."^ Indeed, at least two 


The Order incorrectly asserts that the new network management rules raise no serious questions about a 
Fifth Amendment taking of an Internet transmission platform provider’s property. At the outset, the Order 
too quickly dismisses the possibility that these rules may constitute a per se permanent occupation of 
broadband networks. Under ioreKo v. Teleprompter Manhattan CATV Corp., a taking occurs when the 
government authorizes a “permanent physical occupation” of property “even if they occupy only relatively 
insubstantial amounts of space and do not seriously interfere with the [owner's] use of the rest of his 
[property].” 458 U.S. 419, 430 (1982). Here, the new regulatory regime effectively authorizes third-party 
occupation of some portion of a broadband ISP’s transmission facilities by constraining the facility owner’s 
ability to decide how to best manage the traffic running over the broadband platform. The new strictures 
have parallels to the Commission’s decision to grant competitive access providers the right to the exclusive 
use of a portion of local telephone company’s central office facilities - an action which the D.C. Circuit 
held constituted a physical taking. Bell Atlantic Tel. Cos. v. fCC, 24 F,3d 1441, 1445 (D.C. Cir. 1994). 

But even assuming arguendo that the regulations may not constitute a physical taking, they still trigger 
serious “regulatory takings” concerns. Today’s situation differs from the one at issue in Cahlevision 
Systems Corp. v FCC, where the court held that Cablevision had failed “to show that the regulation had an 
economic impact that interfered with ‘distinct investment backed expectations.’” 570 F.3d 83, 98-99 (2d 
Cir. 2009). Here, many obvious investment-backed expectations are at stake: Network operators have 
raised, borrowed, and spent billions of dollars to build, maintain, and modernize their broadband plant - 
based at least in part on the expectation that they would recoup then investment over future years under the 
deregulatory approach to broadband that the Commission first adopted for cable in 2002 and quickly 
extended to other types of facilities. Moreover, today’s action could result in significant economic 
hardships for platform providers even if they have no debt load to pay off. For example, the Order 
announces the government’s “expectation” that platform providers will build-out additional capacity for 
Internet access service before or in tandem with expanding capacity to accommodate specialized services. 
Order, f 1 14. Although property owners may not be able to expect existing legal requirements regarding 
their property to remain entirely unchanged, today’s vague “expectation” places a notable burden on 
platform providers - heavy enough, given their legitimate investment-backed expectations since 2002, to 
amount to a regulatory taking under Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978). 

Order, 144 (citing CWA Reply at 13-14, which cites to Turner Broadcasting System, Inc. v. FCC, 512 
U.S. 622 (1994) and Time Warner Entertainment, L.P. v. FCC, 93 F.3d 957 (D.C. Cir. 1996)). 

The Supreme Court has never directly addressed the First Amendment issues that would be associated 
with a government compulsion to serve as a common carrier in a marketplace that offers consumers 
alternatives to a monopoly provider. This is not surprising, for the courts have had no opportunity to pass 
on the issue; the FCC in the modem era has found that it served the public interest to waive common carrier 
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sitting Justices have signaled a willingness to wrestle with the implications of the issue of 
common carriers’ First Amendment protections. 

Similarly, the Order offhandedly rejects the analogies drawn to First Amendment 
precedent concerning cable operators and broadcasters, based only on the xmremarkable 
observation that cable operators and broadcasters exercise a noteworthy degree of 
editorial control over the content they transmit via their legacy services.”* In so doing, 
the Order disregards the fact that at least two federal district courts have concluded that 
broadband providers, whether they originated as telephone companies or cable 
companies, have speech rights.”* Although the Order acknowledges the cases in today’s 
Order, it makes no effort to distinguish or challenge them. Instead, the Order simply 
“disagree[s] with the reasoning of those decisions.””’ 

Second, I question the Order’s breezy assertion that broadband ISPs perform no 
editorial llmction worthy of constitutional recognition. The Order rests the weight of its 
argument here on the fact that broadband ISPs voluntarily devote the vast majority of 


status on numerous occasions. See, e.g.. In re Australia-Japan Cable (Guam) Limited, 15 FCC Red. 24,057 
(2000) (finding that the public interest would be served by allowing a submarine cable operator to offer 
services on a non-common carrier basis because AJC Guam was unable to exercise market power in light 
of ample alternative facilities); In re Tycom Networks Inc., et ai., 15 FCC Red, 24,078 (2000) (examining 
the public interest prong of the NARUC I test, and determining that TyCom US and TyCom Pacific lacked 
sufficient market power given the abundant alternative facilities present), In fact, in the more than 85 
reported cases in which the FCC has addressed common carrier waivers in the past 30 years, it has only 
imposed common carriage on an unwilling carrier once - and in that instance the agency later reversed 
course and granted the requested non-common carrier status upon receiving the required information that 
the applicant previously omitted. In re Applications of Martin Marietta Communications Systems, Inc. ; 

For Authority to Construct, Launch and Operate Space Stations in the Domestic Fixed-Satellite Service, 60 
Rad. Reg. 2d (P & F) 779 (1986). 

The Order is flatly wrong in asserting that “no court has ever suggested that regulation of common 
carriage arrangements triggers First Amendment scrutiny.” Order, H 144 (emphasis added). In Midwest 
Video II, the Court stated that the question of whether the imposition of common carriage would violate the 
First Amendment rights of cable operators was “not frivolous.” 440 U.S. 689 (1979), 709 n.l9. In 
DAETC, 518 U.S. 727 (1996), the plurality opinion appeared split on, among other things, the 
constitutional validity of mandated leased access channels. Justice Kennedy reasoned that mandating 
common carriage would be “functional[!y] equivalent^]” to designating a public forum and that both 
government acts therefore should be subject to the same level of First Amendment scrutiny. Id. at 798 
(Kennedy, J., concurring in part, concurring in the judgment in part, and dissenting in part). Justice 
Thomas’ analysis went even further in questioning the old [dicta] about common carriers’ speech rights. 

See id. at 824-26 (Thomas, J., concurring in the judgment in part and dissenting in part) (stating that 
“Common carriers are private entities and may, consistent with the First Amendment, exercise editorial 
discretion in the absence of a specific statutory prohibition”). 

“’Order, f 140 (citing, e.g.. Turner Broadcast Systems, inev. FCC, 512 U.S. 622, 636 (1994) (Turner I)). 

Illinois Bell Telephone Co. v. Village of Itasca, 503 F. Supp. 2d 928 (N.D. III. 2007) (analogizing 
broadband network providers to cable and DBS providers); Comcast Cablevision of Broward County, Inc. 

V. Broward County, 124 F. Supp. 2d 685 (S.D. Fla. 2000) (relying on Supreme Court precedent in Ex parte 
Jackson, 96 U.S, 727, 733 (1878) and Lovell v. Griffin, 303 U.S. 444, 452 (1938), the court concluded that 
the message, as well as the messenger, receives constitutional protection because the transmission function 
provided by broadband services could not be separated from the content of the speech being transmitted). 

Order, n. 458. 
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their capacity to uses by independent speakers with very little editorial invention by the 
platform provider beyond “network management practices designed to protect their 
Internet services against spam and malicious content.”"* But what are acts such as 
providing quality of service (QoS) management and content filters if not editorial 
functions?’ 

And the mere act of opening one’s platform to a large multiplicity of independent 
voices does not divest the platform owner of its First Amendment rights. The Order 
cites no legal precedent for determining how much “editorial discretion” must be 
exercised before a speaker can merit First Amendment protection. Newspapers provide 
other speakers access to their print “platforms” in the form of classified and display 
advertising, letters to the editor, and, more recently, reader comments posted in response 
to online news stories. Advertising historically has filled 60 percent or more of the space 
in daily newspapers,’^’ and publishers rarely turn away ads in these difficult economic 
times'^^ - though they still may exercise some minor degree of “editorial discretion” to 
screen out “malicious” content deemed inappropriate for family consumption. Under the 
Order’s rationale, would newspaper publishers therefore be deemed to have relinquished 
rights to free speech protection? 

Third, it is undisputed that broadband ISPs merit First Amendment protection 
when using their own platforms to provide multichannel video programming services and 
similar offerings. The Order acknowledges as much but simply asserts that the new 
regulations will leave broadband ISPs sufficient room to speak in this fashion'^^ - unless, 
of course, hints elsewhere in the document concerning capacity usage come to pass.’^'* 


Order, H 143. 

In addition, the Order’s citation to a Copyright Act provision, U.S.C. § 230(c)(1), to support the 
proposition that broadband providers serve no editorial function, see Order, H 142, ignores the fact that 
broadband ISPs engage in editorial discretion - as permitted under another provision of the Copyright Act, 
17 U.S.C. § 230(cX2) - to block malicious content and to restrict pornography. See Batzel v. Smith, 333 
F.3d 1018, 1030 n.l4 (9th Cir. 2003) (noting that § 230(c)(2) “encourages good Samaritans by protecting 
service providers and users from liability for claims arising out of the removal of potentially ‘objectionable’ 
material from their services.... This provision insulates service providers from claims premised on the 
taking down of a customer’s posting such as breach of contract or unfair business practices.”). 

Nor does the availability of alternative venues for speech undercut the platform owner’s First 
Amendment rights to be able to effectively use its own regulated platform for the speech it wishes to 
disseminate. See, e.g., Nat’l Cable Television Ass 'n v. FCC, 33 F.3d 66 (D.C. Cir. 1994). 

See, e.g., Mclnnis & Associates, “The Basics of Selling Newspaper Advertising,” Newspaper Print and 
Online ad Sales Training, at htti)://www.ads-on-line.com/samDles/Y our Publication/chaDterone2.html 
(visited 12/7/10). This ratio has remained relatively constant for decades. See Robert L. Jones & Roy E. 
Carter Jr., “Some Procedures for Estimating ‘News Hole’ in Content Analysis,” The Public Opinion 
Quarterly, Vol. 23, No. 3 (Autumn, 1959), pp. 399-403, pin cite to p. 400 (noting measurements of non- 
advertising newsholes as low as 30 percent, with an average around 40 percent) (available at 
httD://www.istor.org/stable/2746391?seq=2 ') fvisited 12/7/10). 

Alan Mutter, “Robust ad recovery bypassed newspapers,” Reflections of a Newsosaur (Dec. 3, 2010) 
(available at httD:/7newsosaur.blogSDOt.com/ J (visited 12/7/10). 

Order, 145-46. 

Order, n 112-14. 
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So while the Order concedes, as it must, that network management regulation could well 
be subject to heightened First Amendment review, it disregards the most significant 
hurdle posed by even the intermediate scrutiny standard.'" The Order devotes all of its 
sparse discussion to the first prong of the intermediate scrutiny test, the “substantial” 
government interest,'^* while wholly failing to address the second and typically most 
difficult prong for the government to satisfy: demonstrating that the regulatory means 
chosen does not “burden substantially more speech than is necessary.”' ’’ And what is the 
burden here? One need look no further than the Order’s discussion of specialized 
services to find it. It announces an “expectation” that network providers will limit their 
use of their own capacity for speech in order to make room for others - an expectation 
that may rise to the level of effectively requiring the platform provider to pay extra, in the 
form of capacity build-outs, before exercising its own right to speak. Such a vague 
expectation creates a chilling effect of the type that courts are well placed to recognize.'^® 

Yet the Order makes no effort, as First Amendment precedent requires, to weigh 
this burden against the putative benefit.*^® Instead, Broadband ISP speakers are left in the 
dark to grope their way through this regulatory fog. Before speaking via their own 
broadband platforms, they must either: (1 ) guess and hope that they have left enough 


Although the Order addresses only intermediate scrutiny, the potential for application of strict scrutiny 
should not be disregarded completely. Although the Court in Turner I declined to apply strict scrutiny to 
the statutorily mandated must-carry rules, the network management mandates established by today's Order 
may be distinguishable. For example, while rules governing the act of routing data packets might arguably 
be content neutral regulations, application of the rules in the real world may effectively dictate antecedent 
speaker-based and content-based choices about which data packets to carry and how best to present the 
speech that they embody. 

American Library Ass 'n v. Reno, 33 F.3d 78 (D.C. Cir. 1 994). 

Under First Amendment jurisprudence, it typically is not difficult for the government to convince a 
court that the agency’s interest is important or substantial. See, e.g., Carey v. Brown, 447 U.S. 455, 464-65 
(1980) (“even the most legitimate goal may not be advanced in a constitutionally impermissible manner”); 
Simon & Schuster, Inc. v. Members of the N. Y. State Crime Victims Bd., 502 U.S. 105 (1991) (finding that 
the state interest was compelling, but the Son of Sam law was not narrowly tailored to advance that 
objective). But I question whether the Order will survive even this prong of the test because the 
Commission lacks evidence of a real problem here to be solved. Two examples plus some economic 
theorizing may be insufficient to demonstrate that the asserted harms to be addressed are, in feet, real and 
systemic. See Century Communications Corp. v. FCC, 835 F.2d 292, 300 (D.C. Cir. 1987) (suggesting that 
to establish a real harm the Commission has the burden of producing empirical evidence such as studies or 
surveys). The Commission’s most recent Section 706 Report, which - over the dissent of Commissioner 
Baker and me - reversed course on 1 1 years’ worth of consistent findings that advanced services are being 
deployed on a timely basis, is no foundation on which this part of the argument can securely rest. See 
supra Section A. 

Turaer /, 512 U.S. at 662. 

See Order, ^ 1 14 (“We fully expect that broadband providers will increase capacity offered for 
broadband Internet access service if they expand network capacity to accommodate specialized services. 

We would be concerned if capacity for broadband Internet access service did not keep pace.”). 

See Fox V. FCC, 613 F. 3d 317 (2d Cir. 2010) (holding Oiat the FCC’s indecency policy “violates the 
First Amendment because it is unconstitutionally vague, crewing a chilling effect”). 

'^°See, e.g.. Order, fl 146-48. 
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capacity for third party speech, or (2) go hat in hand to the government for pre-clearance 
of their speech plans. 

Finally, it should be noted one of the underlying policy rationales for imposing 
Internet network management regulations effectively turns the First Amendment on its 
head. The Founders crafted the Bill of Rights, and the First Amendment in particular, to 
act as a bulwark against state attempts to trample on the rights of individuals. (Given that 
they had just won a war against government tyranny, they were wary of recreating the 
very ills that had sparked the Revolution - and which so many new Americans had 
sacrificed much to overcome.) More than 200 years later, our daily challenges may be 
different but the constitutional principles remain the same. The First Amendment begins 
with the phrase “Congress shall make no law” for a reason. Its restraint on government 
power ensures that we continue to enjoy all of the vigorous discourse, conversation and 
debate that we, along with the rest of the world, now think of as quintessentially 
American. 


Conclusion 


For the foregoing reasons, I respectfully dissent. 
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ATTACHMENT A 


Letter of FCC Commissioner Robert M. McDowell to the Hon. 
Henry A. Waxman, Chairman, Committee on Energy and 
Commerce, U.S, House of Representatives (May 5, 2010) 
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Office of Commisaoner Robert M. McDowell 
Federal Communicatioiis Commission 
Washington, D.C. 20554 


May 5, 2010 


The Honorable Heniy A. Waxman 
Chairman 

Committee on Energy and Commerce 
United States House of Representatives 
Washington, DC 20515 

Dear Chairman Waxman: 

Thank you for the opportunity to testify before you and your colleagues on the 
Subcommittee on Communications, Technology and the Internet on March 25 regarding the 
National Broadband Plan.' As I testified at the hearing, the Commission has never classified 
broadband Internet access services as "telecommunications services" under Title II of the 
Communications Act. In support of that assertion, I respectfully submit to you the instant 
summary of the history of the regulatory classification of broadband Internet access services. 

In the wake of the privatization of the Internet in 1 994, Congress overwhelmingly passed 
the landmark Telecommunications Act of 19% (19% Act) and President Clinton signed it into 
law. Prior to this time, the Commission had never regulated "information services” or "Internet 
access services" as common carriage under Title II. Instead, such services were classified as 
"enhanced services" under Tide 1. To the extent that regulated common carriers offered their own 
enhanced services, using their own transmission facilities, the FCC required the underlying, local 
transmission component to be offered on a common carrier basis.^ No provider of retail 
information services was ever required to tariff such service. With the 1 996 Act, Congress had 
the opportunity to reverse the Commission and regulate information services, including Internet 
access services, as traditional common carriers, but chose not to do so. Instead, Congress 
codified the Commission's existing classification of "enhanced sevices" as "information 
services" under Title I. 


' Ova-sight of the Fedaral Communications Commission: The Naional Broae&andPltm: Hearmg B^ore 
the Subcomm. on CommtmicOions, Techndogy. and the Internet <f the House Common Energy and 
Commerce, 111* Cong., 2d Sess. (March 25, 2010). 

^ Some who are advocating that broadband Internet access service should be regulated under Title n cite to 
the Commission's 1 998 GTEADSL Order to support their assertion. See GTE Telephone Operating Cos., 
CC Docket No. 98-79, Memraandum Opinion and Order, 13 FCC Red. 22,466 (1998) (GTEADSL Order). 
The GTE ADSL Order, however, is not on point, because in that order the Commission determined that 
GTE-ADSL service was an interstate service for the purpose of resolving a tariff question. 
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Two years after the 1996 Act was signed into law. Congress directed the Commission to 
report on its interpretation of various parts of the statute, including the definition of "information 
service."^ In response, on April 10,1998, under the Clinton-era leadership of Chairman William 
Kennard, the Commission issued a Report to Congress finding that "Internet access services are 
appropriately classed as information, rather than telecommunications, services."'* The 
Commission reasoned as follows: 

The provision of Internet access service ... offers end users information-service 
capabilities inextricably intertwined with data transport. As such, we conclude 
that it is appropriately classed as an "information service 

In reaching this conclusion, the Commission reasoned that treating Internet access services as 
telecommunications services would lead to "negative policy consequences."* 

To be clear, the FCC consistently held that any provider of information services could do 
so pursuant to Title I.’ No distinction was made in the way that retail providers of Internet access 
service offered that information service to the public. The only distinction of note was under the 
Commission's Computer Inquiry rules, which required common carriers that were also providing 
information services to offer the transmission component of the information service as a separate, 
tariffed telecommunications service. But again, this requirement had no effect on the 
classification of retail Internet access service as an information service. 

In the meantime, during the waning days of the Clinton Administration in 2000, the 
Commission initiated a Notice of Inquiry (NOl) to examine formalizing the regulatory 
classification of cable modem services as mformation services,* As a result of the Cable Modem 
NOI, on March 14, 2002, the Commission issued a declaratory ruling 


’ Departments of Commerce, Justice, and Slate, the Judiciary, and Related Agencies Appropriations Act, 
1998, Pub. L. No. 105-1 19,1 1 1 Stat. 2440,2521-2522, § 623. 

Federal-State Board on Universal Service, CC Docket No. 96-45, Report to Congress, 1 3 FCC Red. 

! 1501, K. 73 (1998) (Report to Congress). 

^ W at 180 (emphasis added). 

^ at Tj 82 ("Our findings in this regard are reinfonred by the negative polity consequences of a 

conclusion that Internet aiixess services should be classed as ’telecommunications."’). 

^ As Seth P. Waxman, former Solicitw General under Resident Clinton, wrote in an April 28,2010 letter 
to the Commission, "[t]he Commission has never classified any fonn of broadband Internet access as a 
Title U 'telecommunications service* in whole or in part, aiKi it has classified all fonns of that retail service 
as integrated 'information services' subject only to a light-touch regulatory approach under Title I. These 
statutory deteminations are one reason why the Clinton Administration rejeclai proposals to impose 'c^xn 
acce^' obli^ons on c^le companies when they began providing broadband Internet acce^ in the late 
1 990s, even though they then held a commanding share of the market. The Internet has fiirived under this 
approach." (Emphasis in the original.) 

* Inquiry Concerning High-Speed Access to the Internet Over CMe and Other Facilities, GNDocketNo. 
00-185, Notice of Inquiry, 15 FCC Red 19287 (2000) (Cable Modem NOl). 
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classifying cable modem service as an information service.® In the Commission's Cable 
Modem Declaratory Ruling, it pointed out that "[t]o date ... the Commission has declined 
to determine a regulatory classification for, or to regulate, cable modem service on an 
industry-wide basis."'® Only one month earlier, on February 14, 2002, in its Notice of 
Proposed Rulemaking" regarding the classification of broadband Internet access services 
provided over wireline facilities, the Commission underscored its view that information 
services integrated with telecommunications services cannot simultaneously be deemed 
to contain a telecommunications service, even though the combined offering has 
telecommunications components. 

On June 27,2005, the Supreme Court upheld the Commission’s determination that 
cable modem services should be classified as information services.'^ The Court, in 
upholding the Commission's Cable Modem Order, explained the Commission's historical 
regulatory treatment of "enhanced" or "information” services; 

By contrast to basic service, the Commission decided not to subject 
providers of enhanced service, even enhanced service offered via 
transmission wires, to Title II common-carrier regulation. The 
Commission explained that it was unwise to subject enhanced service to 
common-carrier regulation given the "fast-moving, competitive market" in 
which they were offered. 

Subsequent to the Supreme Court upholding the Commission's classification of 
cable modem service as an information service in its Brand X decision, the Commission 
without dissent issued a series of orders classifying all broadband services as information 
services: wireline (2005)''*, powerline (2006)'* and wireless (2007).'® Consistent with 


^ inquiry Concerning High- Speed Access to the Internet Over Cable and Other Facilities: Internet Over 
Cable Declaratory Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over 
Cable Facilities, GN Docket No. 00- 1 85, CS Docket No. 02-52, Declaratory Ruling and Notice of 
Proposed Rulemaking, 17 FCC Red 4798 (2002) (Cable Modem Declaratory Ruling), affd, Nat'l. Cable & 
Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967 (2005) (Brand X). 

HatH2. 

' ' Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Universal 
Service Obligations of Broadband Providers, CC Docket No. 02-33, Notice of Proposed Rulemaking, 17 
FCC Red 3019 (2002) (Wireline Broadband NPRM). 

“ BrandX, 545 U.S. 967. 

° Id. at 977 (emphasis added, internal citations to the Commission's Computer Inquiry // decision 
omitted). 

14 Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Universal 
Service Obligations of Broadband Providers; Review of Regulatory Requirements for Incumbent LEC 
Broadband Telecommunications Services: Computer HI Further Remand Proceedings: Bell Operating 
Company Provision of Enhanced Services: 1998 Biennial Regulatory Review — Review of Computer III and 
ON A Safeguards and Requirements; Conditional Petition of the Verizon Telephone Companies for 
Forbearance Under 47 U.S.C. § I60(c)with Regard to Broadband Services Provided Via Fiber to the 
Premises: Petition of the Verizon Telephone Companies for Declaratory Ruling or. Alternatively, for 
Interim Waiver with Regard to Broadband Services Provided Via Fiber to the Premises; Consumer 
Protection in the Broadband Era. CC Docket Nos. 02-33, 95-20, 98-10,01-337, WC Docket Nos. 04-242, 
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the Court's characterization, the Commission made these classifications to catch up to market 
developments, to treat similar services alike and to provide certainty to those entities provisioning 
broadband services, or contemplating doing so. Prior to these rulings, however, such services were 
never classified as telecommunications services under Title II. 

Again, I thank you for providing the opportunity to testify before your Committee and to 
provide this analysis regarding the regulatory classification of broadband Internet access services. I look 
forward to working with you and your colleagues as we continue to find ways to encourage broadband 
deployment and adoption throughout our nation. 


Sincerely, 




Robert M, McDowell 


cc: The Honorable Joe Barton 

The Honorable Rick Boucher The 
Honorable CUff Steams 


05-27 1 , Report and Order and Notice of Proposed Rulemakirtg, 20 FCC Red 14853 (2005) (Wireline Broadband Order), 
cgd. Time Warner Telecom, Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007), 

' ‘ United Power Line Council's Petition for Declaratory Ruling Regarding the Classification of Broadband aver Power 
Line Internet Access Service as an Jrformatkm Service, WC Docket No. 06-10, Memorandum Opinion and Order, 21 
FCC Red 13281 (2006). 

“Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless Networks, WT 
Docket No. 07-53, Declaratory Ruling, 22 FCC Red 5901 (2007). 
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SPECTRUM 

Question. Commissioner McDowell, do you have any thoughts or concerns related to the 
Commission’s new spectrum responsibilities? 

As Americans have become accustomed to using sophisticated mobile devices in their 
everyday lives, increased wireless activity has put new demands on our overall spectrum 
availability. Recognizing the need for spectrum to flow toward its highest and best use, 
Congress passed legislation in February that some estimate could place up to an additional 80 
megahertz of prime television broadcast spectrum into American consumers’ hands. As a result 
of this law, the FCC will conduct the most complicated spectrum auction, or auctions, in history. 

Meanwhile, a debate continues over whether or how the FCC should shape the outcome 
of this process. Flistory has proven that regulators’ attempts to over-engineer spectrum auctions 
often result in harmful, unintended consequences. Thus, I hope all of us can apply the lessons 
learned from the Commission’s past missteps as we implement this new legislation. 

I am committed to working with my colleagues to ensure that our auction rules are 
minimal and “future proof,” allowing for flexible uses in the years to come as technology and 
markets change. Furthermore, I am optimistic that we can create band plans that offer 
opportunities for small, medium and large companies to bid for and secure licenses without 
having to exclude any player from the auctions. 

I am confident that the FCC can get it right this time. And “getting it right” means 
avoiding regulatory hubris by keeping the government’s hands off of the marketplace’s steering 
wheel as much as possible. 


Questions for the Record Submitted by Congressman Peter Viscloskv 

PUBLIC INSPECTION FILES 

1 understand that the discussion surrounding the FCC’s proposal to require broadcasters to make 
their statutorily mandated Public Inspection Files available to the public online has largely 
focused on political advertising. However, it is my understanding that the political advertising 
component of the public file is merely a fraction of the statutorily required information that must 
be provided. For instance, 1 previously had a constituent contact me expressing concern that a 
news station, which owned a broadcasting license in our district, was not living up to its 
licensing requirements by airing sufficient local content. Under the current rules, I was aghast 
that the only option was to refer my constituent to the station to view the file in person, despite it 
being physically located in the next state over. While I am sympathetic to my colleague’s 
expressed concerns as it relates to political advertising, I would not want the Subcommittee’s 
focus on one small component of the file to stall a proposal that ultimately increases 
transparency. 
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Question. Understanding that it may vary from station to station, what percent of the Public 
Inspection File relates to political advertising? 

A station’s public file is composed of both items that have to be filed with the 
Commission and items - such as the political file - that are only available in the public file at the 
main station. As you have recognized, it is very difficult to estimate the percentage of the public 
inspection file that relates to political advertising. The number of pages in the political file, 
however, will vary greatly by station and location, and it is likely that these percentages would 
be higher for stations located in swing states. 

It is also important to note that the political file is the only part of the public file that would 
need to be continuously updated online. The remaining portions of the public file that the 
Commission has proposed to be posted on the Internet mainly consist of reports and agreements 
that will need to be posted and updated only if there are changes or according to a periodic 
Commission filing requirement. 

1 have stated that transparency is a laudable public policy goal and that providing 
broadcasters with more cost-effective means to comply with FCC rules is also a noble endeavor. 
For these reasons, I do not oppose placing the majority of current public file online, as proposed 
in the notice. As stated above, some of these items are already on the Commission website, and 
we have proposed that an online public file would provide links to these various documents. 

This will reduce the burdens on broadcasters, provide greater accessibility to the public, and 
promote programming that serves the needs of the local communities. The political file proposal 
as currently drafted, however, presents a scenario where an online requirement creates burdens 
on industry, as opposed to alleviating them, without the requisite corresponding benefits to the 
local community. 


Questions for the Record Submitted bv Congressman Kevin Yoder 

BROADCASTER PUBLIC AND POLITICAL DATABASE 

As I understand your proposal to put television broadcasters’ public and political files online, 
this would be done with a FCC-hosted website. From what I'm hearing, this could involve 
literally hundreds of thousands, if not millions, of pages of information. This sounds like a 
complicated and expensive proposition. 

Question. What are the anticipated costs for setting up this database? 

I will defer to the Chairman on questions regarding the approximate costs for creating 
and maintaining the necessary database. 

Question. What about the estimated annual costs for maintaining this database? 

I will defer to the Chairman on questions regarding the approximate costs for creating 
and maintaining the necessary database. 
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Question. Does the FCC have the necessary expertise or personnel to get something of this 
magnitude done properly? 

Although I have the utmost confidence in the Commission’s staff, I do have concerns 
regarding our ability to host and maintain such databases. The Commission must fully test any 
system before going live to ensure reliability, ample capacity, and efficiency. We must fully 
understand the capabilities of the proposed database in determining filing requirements and 
deadlines. Furthermore, I have significant concerns about the burden that these databases will 
place on Commission finances and staff resources. In these times when the government is 
making do with less and when the FCC has been directed by Congress to undertake the most 
complex auction in history, I question whether this is the best use of Commission assets. 




Tuesday, March 6, 2012. 


SECURITIES AND EXCHANGE COMMISSION 
WITNESS 

MARY L. SCHAPIRO, CHAIRMAN, SECURITIES AND EXCHANGE COM- 
MISSION 

Mrs. Emerson. The hearing will come to order. 

Thank you all for being here. 

I would like to welcome our witness, SEC Chairman Schapiro. 
Thanks so much for being here today. 

Thanks to my colleagues for being here as well. 

Joe and I decided not to talk baseball today since both of our 
teams lost yesterday, so we are sad, but it is only the beginning 
of the season, so hopefully it will all turn out well at the end, and 
we will be playing each other in the World Series, right? 

Mr. Serrano. Yes. 

Mrs. Emerson. Again, welcome. Chairman Schapiro. 

The SEC has the complicated mission of protecting investors, 
maintaining fair, orderly and efficient markets and facilitating cap- 
ital formation, while at the same time not over regulating our mar- 
kets and hindering economic recovery. 

The Committee must be vigilant in our oversight of regulatory 
agencies like the SEC that play an influential role in our economy 
and have the power to help and hinder American consumers and 
businesses. 

Since 2001, the SEC’s budget has increased over 200 percent. De- 
spite this tremendous growth in resources over the past decade, the 
SEC failed to detect Ponzi schemes, such as Madoff and Stanford; 
the U.S. Financial system nearly collapsed; and judges continue to 
question SEC settlements and regulations. 

In recent years, the SEC has also had several embarrassing man- 
agement lapses, such as purchasing unneeded space, destroying in- 
vestigative documents and repeating material weaknesses in the 
SEC’s own financial statements, to name a few. I believe many of 
these problems are symptoms of fundamental problems within the 
SEC’s organization and structure. 

The fiscal year 2013 request proposes another substantial fund- 
ing increase of 18.5 percent over fiscal 2012. I think this body is 
reticent to throw more money at the SEC until you all have proven 
you have addressed the structural problems from within in a com- 
prehensive way. We want to have confidence that the SEC is, one, 
issuing regulations based on sound data and analysis that can 
stand up in court; two, taking strong enforcement actions against 
individuals committing fraud; three, helping to facilitate access to 
capital for American businesses; and four, effectively managing the 
resources provided to run your operations. 

( 163 ) 
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Just because the SEC is funded through fees doesn’t absolve you 
all from rigorously managing the funding entrusted to the SEC and 
doesn’t absolve this Subcommittee from providing extensive over- 
sight. You are faced right now with many challenges, including im- 
plementing Dodd-Frank, modernizing your technology and reform- 
ing your organization. I encourage you not to rush or throw money 
at any of these challenges. There’s something to be said for getting 
these changes right the first time. Deliberate thoughtful change is 
what is necessary to make our financial markets and this agency 
work better on behalf of the American public. 

Chairman Schapiro, we recognize that you have an incredibly dif- 
ficult job, and I know you and your staff are working very, very 
hard to meet today’s challenges, and we do appreciate your efforts. 
I look forward to your testimony. 

I would now like to recognize my friend. Ranking Member 
Serrano. 

Mr. Serrano. Thank you, and it is okay to mention baseball, as 
we always do; except that, it is early. No worry, in October, we will 
be talking to each other again. Then November, we will not be talk- 
ing to each other, but that is how it goes. 

I would like to join you in once again welcoming the Chairman 
of the Securities and Exchange Commission, the Honorable Mary 
Schapiro, before our Committee. I think all of us here agree with 
the vitally important mission that the SEC plays in protecting con- 
sumers and investors. The financial crisis highlighted a need to 
have a robust cop on the beat to make sure the American people 
are protected. 

Dodd-Frank gave the commission important new responsibilities 
in this regard, and implementing and enforcing the numerous 
changes of the law is a vital part of making sure the SEC can bet- 
ter address abuses of the securities markets and protect investors. 

I know that you have implemented about 75 percent of the regu- 
lations mandated under the new act, but that some of the most 
crucial changes are upcoming. There is still much to be done to en- 
sure that past problems are not repeated. 

Toward that end, your budget request asks for significant new 
resources. In particular, I was heartened to see the continued focus 
on some of the SEC’s core enforcement and compliance activities. 
These areas in particular are crucial to deterring bad behavior in 
the securities markets. With a record number of enforcement ac- 
tions last year, it is clear that the SEC takes its mission seriously, 
and new resources will help in this regard. 

I would also like to commend the progress on your IT upgrades 
and note that the most recent IT audit found no material weak- 
nesses. I look forward to hearing more about the current and fu- 
ture challenges the SEC faces as well as how your requested budg- 
et increases will be used to address those challenges. 

We welcome you, and just a reminder, you know, so many of us 
in Congress and throughout the country speak about not having 
what happened before happen again. And there are many people 
who will be responsible for making sure it doesn’t happen again, 
but I think no one is more responsible than the SEC. And it con- 
fuses me at times that some people would attack it, without mercy, 
and I am not talking about anybody on this committee, without un- 
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derstanding that without you and your enforcement and your over- 
sight, things cannot change. 

One last point, I have been in Congress 22 years, and in the 
State Assembly 16; 38 total years in public service. And in years 
past, this was the only commission that ever came before Congress 
and said, we don’t need any more money, and that’s because obvi- 
ously they didn’t want to enforce what they had to enforce. 

And so I hope that that has changed. I think it has changed, and 
you are responsible for making sure that what happened in the 
past doesn’t happen again. And I thank you. 

Mrs. Emerson. And now I recognize you. Chairman Schapiro, for 
an opening statement. And if you would keep your comments to 5 
minutes, more or less, that will give us more time for questions. 

Thank you so much for being here. 

Ms. Schapiro. Thank you very much. Chairwoman Emerson, 
Ranking Member Serrano and members of the Subcommittee. 

Thank you for the opportunity to testify in support of the Presi- 
dent’s fiscal year 2013 budget request of $1,566 billion for the Secu- 
rities and Exchange Commission and about how the SEC would 
make effective use of those funds. 

Over the past 3 years, with this Subcommittee’s support, the 
SEC has significantly improved its core operations; revitalized and 
restructured our enforcement and examination functions; taken 
critical steps to enhance safeguards for investor assets; improved 
collaboration within the agency; and improved our risk assessment 
capacity. 

These efforts are paying off. In 2011, the commission filed more 
enforcement actions than it has ever before filed; obtained orders 
for more than $2.8 billion in penalties and disgorgement; and 
added to the number of financial crisis related cases by filing ac- 
tions against an additional 16 CEOs, CFOs and other senior cor- 
porate officers. 

In addition, our broader enforcement activities have benefited 
from a more sophisticated use of risk analytics to identify and act 
on suspicious actions earlier. We implemented a risk focused ex- 
aminations program and completed over 1,600 oversight exams. 
This strategy resulted in both improved guidance in the financial 
industry regarding risky practices and actionable information for 
SEC enforcement investigations. 

We implemented a new whistleblower program that is already 
providing high quality information regarding difificult-to-detect 
wrongdoing and permitting investigators to focus resources more 
efficiently. We improved our internal financial controls, which re- 
sulted in a GAO audit opinion for fiscal year 2011 with no material 
weaknesses. 

SEC staff, with the assistance of targeted contracted expertise, 
implemented a number of internal reforms designed to improve the 
agency’s structure, strengthen capabilities, improve internal con- 
trols, and enhance workforce competencies. And finally, we have 
used external hiring opportunities to fill strategic vacancies and to 
obtain specialized industry expertise in the areas as diverse as 
quantitative analysis, computerized trading and structured prod- 
ucts. 
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In addition to improving our core operations, we have worked to 
implement the significant new responsibilities assigned to the 
agency under the Dodd-Frank Act. The SEC already has proposed 
or adopted rules for over three-fourths of the more than 90 provi- 
sions that require SEC rulemaking. Additionally, the SEC has fi- 
nalized 13 of the required 20 studies and reports. 

While the agency’s budget has grown in recent years, so have our 
responsibilities in the size and complexity of the markets we over- 
see. During the past decade, trading volume in the equity markets 
has more than doubled, as have assets under management by in- 
vestment advisors, with these trends likely to continue for the fore- 
seeable future. 

At the same time, we recognize that it is incumbent upon us to 
maximize our efficiencies and continue our organizational mod- 
ernization efforts. As we protect investors, we have an obligation 
to be good stewards of the resources provided to us and to carefully 
review our activities to identify efficiencies and cost savings wher- 
ever possible. 

Our request for 2013 would permit us to add approximately 676 
positions to improve core operations and implement our new re- 
sponsibilities, and it would be fully graphic by the matching collec- 
tions of fees on securities transactions. 

The resources would allow us to achieve four high-priority initia- 
tives in fiscal year 2013. First, this funding level would allow the 
commission to enhance its investor protection activities by bol- 
stering staff resources in our enforcement and examination pro- 
grams and continuing to develop and implement robust analytical 
models that identify regulated entities with high-risk profiles. 

Second, these resources would support staffing levels sufficient to 
speed capital formation by eliminating regulatory bottlenecks, im- 
proving economic analysis and more quickly providing authoriza- 
tions to firms to engage in new lines of business. 

Third, these funds would allow us to strengthen market stability 
efforts. Currently, the SEC has fewer than 25 staff to monitor the 
eight agencies that clear and settle an average of $6.6 trillion in 
transactions every day. We believe a greater presence is needed. 
Increased funding also would enable us to address important 
issues, such as market structure improvements, high frequency 
trading, exchange-traded funds and enhanced efforts against cyber- 
security threats. 

Finally, the budget request would support needed IT investments 
in data management, disclosure review, internal accounting and fi- 
nancial reporting and electronic discovery. In particular, it would 
fund much needed modernization of the EDGAR corporate filing 
public database and sec.gov, which is such an important portal for 
investor information and is one of the Eederal Government’s most 
visited Web sites, with 450 million hits per month. 

Eor 3 years, the Subcommittee’s support for increased funding of 
the SEC has allowed us to fashion a better equipped, more expert 
and effective agency. I look forward to working with you to build 
on this progress in fiscal year 2013, and of course, I am happy to 
answer any questions that you might have. 

[The prepared statement follows:] 
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Testimony before the 

Subcommittee on Financial Services and General Government 
Committee on Appropriations 
United States House of Representatives 

by Chairman Mary Schapiro 
U.S. Securities and Exchange Commission 

March 6, 2012 

Chairwoman Emerson, Ranking Member Serrano, Members of the Subcommittee: 

Thank you for the opportunity to testify in support of the President’s fiscal year (FY) 2013 budget 
request for the U.S. Securities and Exchange Commission (SEC). * I welcome this opportunity to 
provide additional information on how the SEC would make effective use of the $1 .566 billion that 
is requested for the coming fiscal year.^ 

With this Subcommittee’s support, the SEC has continued to make significant progress in 
improving core operations. Over the past three years, we have focused intensively on revitalizing 
and restructuring the enforcement and examination functions. We also have taken steps to enhance 
safeguards for investor assets, improve internal collaboration within the agency, and improve our 
risk assessment capacity. These efforts are producing demonstrable results. For example, during 
FY20n: 

• The Commission filed 735 enforcement actions — ^more than ever filed in a single year in 
SEC history. The SEC was better able to discover and stop illegal activity earlier and 
obtained more than $2.8 billion in penalties and disgorgement ordered. Among the cases 
filed in FY 201 1 were 15 separate actions related to the financial crisis, naming 17 
individuals, including 1 6 CEOs, CFOs, and other senior corporate officers. To date, the 
SEC has filed financial crisis-related actions against 95 individuals and entities, naming 
nearly 50 CEOs, CFOs, and other senior corporate officers. In FY 201 1, the number of 
enforcement actions related to investment advisers and broker-dealers also grew, with a total 
of 146 enforcement actions filed related to investment advisers and investment companies, a 
single-year record and 30 percent increase over FY 2010. The SEC also brought 1 12 
enforcement actions related to broker-dealers, a 60 percent increase over last fiscal year. 

• We implemented a more risk-focused examinations program and completed over 1,600 
oversight exams designed to detect and prevent fraud, strengthen industry compliance, 
monitor new and emerging risks, and inform policy. This risk-focused examination strategy 
resulted in improved guidance to the financial industry about risky practices and actionable 
information for enforcement investigations. 


‘ A copy of the SEC’s FY2013 Budget Congressional Justification can be found on our website at 
http://www.sec.gov/about/secfvl-3congbudEiust.Ddf 

^ The views expressed in this testimony are those of the Chairman of the Securities and Exchange Commission and do 
not necessarily represent the views of the President or the full Commission. In accordance with past practice, the 
budget justification of the agency was submitted by the Chairman and was not voted on by the full Commission. 
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• We implemented a new whistleblower program that is already providing high-quality 
information regarding otherwise difficult to detect wrongdoing and permitting investigators 
to focus resources more efficiently. 

• We improved our internal financial controls, which resulted in a GAO audit opinion for FY 
201 1 with no material weaknesses. 

• SEC staff, with the assistance of targeted contracted expertise, implemented a number of 
internal reforms designed to improve the agency’s organizational structure, strengthen 
capabilities, improve controls and efficiencies, and enhance workforce competencies and 
talent. Successes to date include: launching a program to systematically identify cost 
saving opportunities; conducting comprehensive assessments of the operations of the 
Offices of Administrative Services, Financial Management, and Human 

Resources; implementing a new performance management system; and improving staff 
training. 

• We focused external hiring opportunities on filling strategic vacancies and obtaining 
specialized industry expertise in areas as diverse as quantitative analysis, algorithmic 
computerized trading, and structured products. 

In addition to improving our core operations, we have worked to implement significant new 
responsibilities assigned to the agency under the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank Act). The SEC already has proposed or adopted rules for over three- 
fourths of the more than 90 provisions in the Dodd-Frank Act that require SEC rulemaking. 
Additionally, the SEC has finalized 13 of the more than 20 required studies and reports. 

SEC Responsibilities 

While the agency’s budget has grown in recent years, so have our responsibilities and the size and 
complexity of the markets we oversee. For example, during the past decade, trading volume in the 
equity markets has more than doubled, as have assets under management by investment advisers, 
with these trends likely to continue for the foreseeable future. 

The SEC has responsibility for approximately 35,000 entities, including direct oversight of about 
1 1,700 investment advisers, 9,700 mutual funds and exchange traded fimds (ETFs), and close to 
4,500 broker-dealers with more than 160,000 branch offices. We also have responsibility for 
reviewing the disclosures and financial statements of more than 9,1 00 reporting companies. The 
SEC also oversees approximately 450 transfer agents, 15 national securities exchanges, eight active 
clearing agencies, and nine nationally recognized statistical rating organizations (NRSROs), as well 
as the Public Company Accounting Oversight Board (PCAOB), Financial Industry Regulatory 
Authority (FINRA), Municipal Securities Rulemaking Board (MSRB), and the Securities Investor 
Protection Corporation (SIPC). Due to recent changes in the law, smaller investment advisers will 
transition from SEC to state oversight during 2012, but with the corresponding addition of advisers 
to private funds, we estimate that the agency will still oversee approximately 10,000 investment 
advisers with about $44 trillion in assets under management. Over FY 2012 and FY 2013, we 
expect to fully implement our new oversight responsibilities with respect to municipal advisors and 
entities registering with us in connection with the security-based swap regulatory regime. 
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The SEC fully recognizes that it is incumbent upon us to maximize our efficiencies and continue 
our organizational modernization efforts. As we protect investors, we have an obligation to be good 
stewards of the resources provided to us. We are carefully reviewing our activities to identify ways 
to reduce levels of review and improve efficiency. In addition, the ability to access common 
business technologies is permitting us to improve productivity. These ongoing efforts, along with 
continued congressional support, will be essential to enable the SEC to fulfill its mission even as the 
financial markets continue to grow in size and complexity. 

FY 2013 Request 

The SEC is requesting $1,566 billion for FY 2013, an increase of $245 million over the agency’s 
FY 2012 appropriation. If enacted, this request would permit us to add approximately 676 positions 
for both improvements to core operations and implementation of the agency’s new responsibilities. 

The FY 2013 funding request would be fully offset by the matching collections of fees on securities 
transactions. Currently, the fee rate is equal to approximately two cents per every $1,000 of 
transactions. Under this mechanism, the SEC is deficit-neutral, as any increase or decrease in the 
SEC’s budget would result in a corresponding rise or fall in offsetting fee collections. 

The resources requested for FY 2013 would allow us to achieve four high-priority initiatives: (1) 
adequately staff mission-essential activities to protect investors; (2) prevent regulatory bottlenecks 
as new oversight regimes become operational and existing ones are streamlined; (3) strengthen 
oversight of market stability; and (4) expand the agency’s information technology systems to better 
fulfill our mission. 

Protecting Investors 

Investor confidence in the fairness of financial markets is a critical element in capital formation. As 
noted earlier, the FY 2013 budget request would enable the Commission to enhance its investor 
protection activities by directing significant additional staff resources to our enforcement and 
examinations programs. 

Enforcing the Securities Laws: Increasing the resources dedicated to the enforcement 
program would help improve our ability to identify hidden or emerging threats to the markets and 
act quickly to halt misconduct, minimize investor harm, and maximize the deterrent impact of our 
efforts. 


Inspection and Examination Program: The investment industry is rapidly evolving, with 
the development of new products posing new risks to investors and the increased complexity of the 
markets posing challenges to regulators. In FY 2013, additional resources would bolster the 
agency’s ability to inspect and examine the expanding breadth of entities under our jurisdiction. 
Without these resources, the increasing complexify of registered firms and the disparity between the 
number of exam staff and the firms could compromise the effectiveness and credibility of the 
Commission’s inspection and examination program. 
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Risk Data and Analysis: As the industries we regulate use increasingly sophisticated 
technology and high-frequency trading algorithms, our ability to use statistical and trend analyses to 
identify potentially inappropriate or risky industry practices is essential to help inform our 
enforcement, examination and rulemaking efforts. Under this FY 2013 request, our Division of 
Risk, Strategy and Financial Iimovation would receive resources it needs to continue to develop and 
implement robust analytical models to identify regulated entities with high-risk profiles. 

Preventing Regulatory Bottlenecks 

The FY 2013 budget request would enable the SEC to hire new subject matter experts to help make 
the transition to new rule regimes as smooth as possible and to streamline existing processes for 
market participants, while still maintaining essential protections for investors. 

Over-the-Counter Derivatives: In FY 2013, the Commission’s regulatory responsibilities 
will significantly expand by the addition of new categories of registered entities (including security- 
based swap execution facilities, security-based swap data repositories, security-based swap dealers, 
and major security-based swap participants); the required regulatory reporting and public 
dissemination of security-based swap data; and the mandatory clearing of security-based swaps. To 
avoid any unintended market disruptions as the new requirements become operational, the agency 
will need additional staff with technical skills and experience to process and review on a timely 
basis requests for interpretations as well as registrations or other required approvals. New staff also 
will be needed to help conduct risk-based supervision of registered security-based swap dealers and 
participants, including by using newly-available data to identify excessive risks or other threats to 
security-based swap markets and investors. 

SRO Rule Approvals: The Commission is responsible for reviewing and processing self- 
regulatory organizations’ proposed rule changes to evaluate the impact on the protection of 
investors, the public interest, and the national market system. The Dodd-Frank Act imposed new 
procedural requirements with respect to the SEC’s processing of proposed rule changes, which has 
placed further demands on an already complex and resource-intensive process. The volume of 
annual requests has increased by over 80 percent in the last five years, with the Commission 
receiving over 2,000 requests for approval or guidanee in 201 1. The FY 2013 request is intended to 
provide additional resources so that market participants do not face greater uncertainty, costs, and 
delays in obtaining Commission action on new products, trading rules, and platforms. 

Facilitating Capital Formation for Smaller Companies: Companies of all sizes need cost- 
effective access to capital to grow and develop, and any unnecessary or superfluous regulations may 
impede their ability to do that. The Division of Corporation Finance has commenced a 
comprehensive assessment of the Commission’s rules with respect to public reporting obligation 
triggers, the restrictions on general solicitation in private offerings, new capital raising strategies for 
smaller companies, and communications in both private and public offerings. In FY 2013, the 
Division expects to continue to devote significant attention to development and consideration of 
possible rule changes designed to facilitate aceess to capital for smaller companies in a manner that 
maintains appropriate investor protections. To assist with this effort, over the past year, the 
Commission formed an Advisory Committee on Small and Emerging Companies to provide the 
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Commission with advice and recommendations on potential actions to facilitate small business 
capital formation and reduce burdens on small business. 

Economic Analysis: As the Commission undertakes additional rulemaking and evaluates 
existing rules, continued access to robust, data-driven economic analyses is necessary to develop 
efficient rules and evaluate the effectiveness of our existing regulations. Under the FY 2013 budget 
request, the Division of Risk, Strategy and Financial Innovation would be able to hire additional 
economists and industry experts to support these needs. 

Providing Interpretive Advice-. As the Commission implements the rules required under the 
Dodd-Frank Act, there will be a need for additional staff to respond to the demand from companies, 
investors, and their advisors for interpretive advice about the new rules. In FY 201 3, for example, 
we expect a heightened number of interpretive inquiries from public companies on new rules 
relating to listing standards for executive compensation, disqualification of felons and other bad 
actors from certain exempt offerings, and specialized disclosure rules with respect to conflict 
minerals and payments to foreign or U.S. governments by resource extraction issuers. 

Strengthening Oversight of Market Stability 

The rapidly expanding size and complexity of the markets presents enormous oversight challenges. 
In FY 2013, the SEC will need to hire specialists in a number of areas to strengthen our oversight of 
the markets, protect against known risks, and best enable our markets to facilitate economic growth. 

Clearing: Currently, the average transaction volume cleared and settled by clearing 
agencies is approximately $6.6 trillion a day. The SEC estimates six new clearing entities will 
register with the SEC in FY 2013, totaling 14 active registered clearing agencies. The SEC has 
approximately ten examiners devoted to the eight currently active registered clearing agencies, with 
limited on-site presence in only three of the eight entities. Additionally, the SEC has only 
approximately twelve other staff principally focused on monitoring and evaluation of risk 
management systems used by the existing clearing agencies, and will need to expand these efforts to 
address the expected increase in number of clearing agencies and rule filings raising risk 
management issues. Accordingly, in the FY 2013 budget request we propose to add positions to 
support these functions. 

Market Structure Improvements: In FY 2013, the Commission will continue its efforts to 
monitor and respond to significant market events, such as the severe market disruption of May 6, 
2010. In response to market structure issues, the Commission is currently evaluating a proposed 
“limit-up/limit-down” mechanism that would help enhance market stability by preventing trades in 
individual securities from occurring outside of a specified price band. The Commission also 
continues to review proposed amendments to the existing market-wide circuit breakers that are 
designed to address extraordinary volatility across the securities and futures markets and to make 
the circuit breakers more useful in the fast-paced electronic trading dynamics of today’s markets. 
Importantly, the Commission also is likely to move forward on the establishment of a consolidated 
system for tracking trading orders received and executed across the securities markets, which will 
enhance the data available to securities regulators for a range of critical analytical and regulatory 
purposes. 
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Money Market Funds'. I have also asked the Commission staff to prepare recommendations 
on structural reforms to money market funds to lessen their susceptibility to runs and to enhance the 
protections afforded investors. These reforms would supplement the rules limiting the portfolio risk 
in money market funds that the Commission adopted in FY 2010. The Division of Investment 
Management plans to expand and improve its monitoring and oversight of money market funds and 
bring on additional staff with industry and data analysis expertise in this highly specialized area. 

Exchange Traded Funds: Exchange Traded Funds, or ETFs, are rapidly growing, 
increasingly complex financial products whose activities raise significant disclosure, conflict of 
interest, market structure, and macro-prudential issues. In FY 2013 the SEC plans to augment its 
ability to respond effectively to product innovation and potential market stresses in this area. The 
new positions requested for this work would require individuals with specialized industry or legal 
expertise who would assist in evaluating novel and complex ETF products, structures, trading 
mechanisms, and index replication methodologies. 

Cyber Security: Financial entities are recognized as particular targets for attempted cyber 
attacks. The SEC already has in place a program that monitors cyber security at the various 
securities exchanges, but the growing number of trading and clearing platforms will require 
additional staff to further enhance this flmction in FY 2013. 

Leveraging Information Technology Systems 

The preceding discussion demonstrates that growth in both the size and complexity of U.S. markets 
requires that the SEC leverage technology to continuously improve its productivity, as well as 
identify and address the most significant threats to investors. The SEC’s budget request for FY 
2013 would support IT investments of approximately $100 million. This level of funding would 
enable the Office of Information Technology to dedicate adequate resources to new or ongoing 
projects in areas such as data management, integration and analysis; document management; 
disclosure review; and internal accounting and financial reporting. Additionally, the SEC plans to 
continue multi-year initiatives to improve the enforcement and examinations programs’ capabilities 
to intake and process thousands of tips, complaints, and referrals received annually, as well as 
massive amounts of electronic evidence. The SEC also plans to make additional investments in 
electronic discovery, its forensics laboratory, and reporting tools. 

As part of our effort to improve key technology, the SEC also intends to use the Reserve Fund 
established by the Dodd-Frank Act to address important multi-year technology initiatives. For FY 
2013, the SEC plans to use $50 million from the Reserve Fund for continued modernization of 
EDGAR and SEC.gov, as well as additional IT projects. The EDGAR database is used by 
companies and individuals to file periodic reports and information with the SEC and allows SEC 
staff and the public to search the filings. With 18-21 million daily page hits, SEC.gov is one of the 
Federal Government’s most viewed web sites and a critical gateway for both businesses and 
individuals to access massive amounts (1 3.5 terabytes) of financial filer information maintained by 
the SEC. However, both EDGAR and SEC.gov were developed in the 1990s and use outdated 
software design and scripting language. We propose to invest approximately $26 million in 
overhauling EDGAR and SEC.gov to create new, modernized systems that would improve the 
agency’s ability to meet Commission requirements and satisfy public needs; simplify the 
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interchange between filers and the SEC to reduce filer burdens; and reduce the long-term costs of 
operating and maintaining the systems. An additional $9 million will be used to improve data 
structure and database performance, verify data, and construct a single data repository and central 
staging area for all EDGAR and SEC.gov data. 

The remainder of the Reserve Fund in FY 2013 would be used on a number of other IT projects, 
including development of Market Oversight and Watch Systems that will provide the SEC with 
automated analytical tools to review and analyze market events, complex trading patterns, and 
relationships; development of fraud analysis and fraud prediction analytical models; and 
deployment of natural speech, text, and word search tools to assist our fraud detection efforts. 
Additionally, the SEC plans to enhance our analytical tools, databases, and intake systems for 
market data, mathematical algorithms, and financial data. 

Summary of Requested Staff Positions 

The FY 2013 request would allow the agency to continue to add needed staff to address the existing 
and increasing responsibilities described above, including the following: 

• 191 positions in the enforcement program, to expand and focus our investigative function, 
strengthen our litigation capabilities, bolster our Office of Market Intelligence as well as the 
intelligence functions in our Regional Offices, and augment our abilities to collect 
delinquent debt and distribute funds to harmed investors. 

• 222 positions in our exam program, to help close the widening gap between the number of 
examiners and the growing size and complexity of registered firms we oversee, including 
hedge fund advisers, derivatives market participants, and municipal securities advisors. 

• 110 staff in our Divisions of Trading and Markets, Investment Management, and Risk, 
Strategy, and Financial Innovation to implement new regulatory regimes for over-the- 
counter derivatives and private fund advisers; deepen our expertise and oversight for money 
market funds and specialized products; and establish a deeper reservoir of experts who can 
conduct risk and economic analysis and spot emerging trends and practices. 

• 46 positions in the Division of Corporation Finance to allow more focus with greater 
frequency on the financial statements and other disclosures of large and financially 
significant companies. 

• 20 additional experienced business analysts and certified project managers to oversee the 
complex and large-scale projects in the agency’s expanding technology portfolio. 

• 48 positions to ensure that the agency’s administrative and support services capabilities, 
including those of the Offices of Financial Management and Human Resources, are in 
alignment with the requirements of an expanded SEC, and to ensure that the agency 
manages its resources wisely and efficiently. 

Conclusion 


Thank you, again, for your support for the agency’s mission, and for allowing me to be here today 
to present the President’s budget request. I am happy to answer any questions that you might have. 
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Mary L. Schapiro is the 29th Chairman of the U.S. Securities and Exchange Commission. 
Chairman Schapiro was appointed by President Barack Obama on January 20, 2009, 
unanimously confirmed by the U.S, Senate, and sworn in on January 27, 2009. She is the first 
woman to serve as the agency’s permanent Chairman. 

Over the course of Chairman Schapiro’s tenure, the SEC has brought a record number of 
enforcement actions; pursued scores of individuals and entities in connection with the financial 
crisis; put in place a series of measures to help reduce the likelihood of another flash crash; 
obtained significant responsibilities for derivatives, hedge funds and credit rating agencies as a 
result of financial reform legislation; and underwent a comprehensive restructuring to become 
more effective in its investor protection mission. 

Prior to becoming SEC Chairman, Chairman Schapiro was CEO of the Financial Industry- 
Regulatory' Authority (FINRA) — the largest non-governmental regulator for all securities firms 
doing business with the U.S. public. Chairman Schapiro joined the organization in 1996 as 
President of NASD Regulation, In 2006, she was named NASD’s Chairman and CEO. The 
following year, she led the organization’s consolidation with NYSE Member Regulation to form 
FINRA. 


In 1994, Chairman Schapiro was appointed by President Bill Clinton as Chairman of the 
Commodity Futures Trading Commission, a position she held until joining NASD, 

Chairman Schapiro has received appointments to the Commission from four presidents. She was 
first appointed as a commissioner by President Ronald Reagan in 1988 and was re-appointed a 
by President George H.W. Bush the following year, before being named acting Chairman by 
President Clinton in 1993. 

A 1977 graduate of Franklin and Marshall College in Lancaster, Pennsylvania, Chairman 
Schapiro earned a Juris Doctor degree (with honors) from George Washington University in 
1980, 
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SEC BUDGET 

Mrs. Emerson. Thank you so much, Chairman Schapiro. 

I am going to start out with just some plain, old budget ques- 
tions. You outlined in your testimony how you would spend the in- 
crease of several hundred million dollars, or let’s just say $245 mil- 
lion over last year’s enacted level. Last year’s enacted level was a 
$200 million increase over the previous year. I realize that you do 
have a lot of added responsibilities as a result of Dodd-Frank, but 
most agencies haven’t received increases like you all, nowhere 
close. 

And so, in spite of the fact that the agency’s budget is really 
funded by fees, we do take our oversight role quite seriously, and 
it just worries me that in spite of how much money we threw into 
the SEC, that you all still missed Madoff. I realize that was before 
your time. Can you tell me how investors have benefited from such 
large SEC funding increases? 

Ms. Schapiro. I would be happy to. I want to start by saying we 
are very grateful for the funding increases we have received, and 
we recognize that we have been not quite unique but close to 
unique among Federal agencies. 

I do believe the agency was underfunded for many years, and the 
task of regulating these enormously diverse and important and 
complex markets far outstripped the agency’s capabilities. We are 
responsible for about 35,000 regulated entities, some of which en- 
gage in some of the most complex financial transactions anywhere 
on the earth. And it is really incumbent upon us to do a number 
of things to keep up with the markets and to remedy the flaws that 
were exposed by events like the failure to catch Madoff or the fail- 
ure of the Consolidated Supervised Entity Program. 

In the first instance, we have successfully restructured the en- 
forcement program to create specialized units that focus on particu- 
larly high-risk activities, such as the construction and sale of struc- 
tured products, violations of the Foreign Corrupt Practices Act, in- 
sider trading, and fraud in connection with municipal securities. 
We removed a layer of management in the enforcement division 
and put people back on the front lines of investigating. We also cre- 
ated an office of market intelligence, to keep up with new issues 
and trends. And we developed technology to take all the many hun- 
dreds of thousands of tips and complaints that come into the agen- 
cy and collect, triage and manage them in one coherent and cohe- 
sive way. 

So, with respect to enforcement, I think the changes have been 
quite dramatic, and the results are clearly demonstrating the wis- 
dom of the choices that we have made. We had a record year, as 
I mentioned, in our enforcement program. 

The other area where I think really fundamental change has 
taken place is the examination program, where we are using a 
much more risk-based approach to examination. We are focusing 
our efforts and our energy on those regulated institutions that cre- 
ate the highest level of risk for the public. And, as you mentioned 
in your remarks, we are also transforming our technology, in rath- 
er dramatic ways to catch up to where our fellow regulators have 
been for a while but where the SEC has lagged for a long time. 
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Mrs. Emerson. So all of which is putting you all on the right 
track, I know. Are there any areas within the SEC that you think 
you could manage more efficiently or better? 

Ms. ScHAPiRO. Without a doubt. And I am pretty humble about 
that; there are lots and lots of things to continue to work on within 
the agency. When I arrived 3 years ago, there was alot to fix. And 
we have systematically gone through the organization and worked 
on enforcement, worked on examination. We have bolstered the ca- 
pabilities in the Corporation Finance Division and our Investment 
Management Division, aided very much by new leadership across 
the board and tremendous new talent that is coming with a very 
fresh and current understanding of the markets of trading, of prod- 
ucts and so forth. 

We are now working on reforms in a number of important infra- 
structure areas that really support our ability to do our job. Our 
human resources office is going through a redesign. The Office of 
Financial Management is also going through a redesign. We are 
off-loading our financial management system. We are outsourcing 
it to the Ilepartment of Transportation, because we think that they 
have core skills in that area that we would rather not build our- 
selves; but rather rely on another agency to provide. 

There are a number of areas where we are very focused. For ex- 
ample, we are analyzing the regional structure of our organization 
to see if we have the right offices in the right places. There are 
many efforts ongoing to continue to improve the operations of the 
agency. 

Mrs. Emerson. Well, I will come back and ask you some more 
specific questions about some of the things that you mentioned 
with regard to your regional offices. 

Now do you find that you may be competing now with the Con- 
sumer Financial Protection Bureau for staff? I am just curious. 

Ms. ScHAPiRO. I don’t think we have been. We tend to hire peo- 
ple with particular expertise in securities markets, options, or de- 
rivatives. So we have not had any head-to-head competitions that 
I know of at any point. 

Mrs. Emerson. I am curious, this is a real process question, but 
I would like to know how exactly do you put your budget together? 
Exactly how do you come up with it? Are the other commissioners 
involved? Do they have any input? I would be curious about that. 
And then I would like to know how 0MB works with you all in par- 
ing down or enhancing your budget request, precisely how that 
works. 

Ms. ScHAPiRO. Sure. The way we put the budget together is to 
ask all of our senior leadership what their expectations are for 
their needs for that particular fiscal year, and what legislative 
changes may be required. For example, Dodd-Frank obviously in- 
fluenced the budget rather dramatically in 2012 and 2013 because 
of all the required work we have with respect to hedge funds, credit 
rating agencies and the over-the-counter derivatives market. So we 
ask our senior management to give us their evaluation of what re- 
sources will be necessary — sorry. 

Mrs. Emerson. 

Ms. ScHAPiRO. Necessary to fulfill their obligations. What are the 
risks if we don’t have sufficient resources? How will we prioritize 
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responsibilities that we have? Where can we make cuts? Where can 
we delay certain activities, particularly in the IT area, if the fund- 
ing isn’t sufficient? 

The Chairman at the SEC under the Reorg Plan 10, has respon- 
sibility for the budget. We do share with the commissioners the jus- 
tifications, but the full commission at the SEC does not vote on the 
budget. 

And we work with 0MB much the way other agencies do and we 
provide them with our budget. Under Dodd-Frank, we provide it at 
the same time that we provide it to Congress, which is a change 
for us, the simultaneous submission of the budget to both 0MB and 
to Congress and then get feedback. 

Mrs. Emerson. Does 0MB oversee the spending of your fees with 
the same rigor that it oversees regular appropriations? I am just 
curious. They do? 

Ms. SCHAPIRO. Yes. 

Mrs. Emerson. I appreciate that. I was just curious more than 
anything. 

They are sometimes easy and sometimes difficult to work with on 
appropriations issues. And so I wondered about the fee structure. 

I am going to hold the rest of my questions, which are many and 
pass it along to you, Joe. 

Mr. Serrano. Thank you, thank you. 

Chairman Schapiro, the President’s budget request of 1.566 bil- 
lion is an increase of $245 million over your current operating 
level. The budget request states that this level of funding will sup- 
port 676 new positions. I have a question in various parts: One, 
what would happen to what you want to accomplish if you were not 
to get funding for these new positions? Secondly, if you were to get 
them, how quickly could you hire? 

Ms. Schapiro. I think if we were not to get the new positions 
or that level of funding, a couple of things would be implicated: Our 
investments in information technology, which are sorely needed to 
make us a more efficient and more agile and, frankly, more expert 
regulator would be severely impacted. 

And we have a number of major technology programs that are 
of significant interest not just to us and how we do our job, but to 
the public, public corporations and investors generally. The mod- 
ernization of the EDGAR system, which has 21 million corporate 
filings in it and is not only how public companies file their informa- 
tion with us, but how investors search public company information; 
and sec.gov, which is our website, which has extraordinary amount 
of public interaction with it. 

We would also reduce our enforcement coverage and examination 
coverage. And as you know, we are already examining, in my view, 
far too few of our regulated entities on an annual basis, only about 
8 percent of investment advisors and around 10 percent of mutual 
funds where $12 trillion in assets of regular Americans resides. I 
do not think that’s adequate coverage. I believe those numbers 
would be further strained, if our budget is cut. 

I am sorry the second part of your question was? 

Mr. Serrano. If you got it 

Ms. Schapiro. Can we hire? Yes, these are large numbers, obvi- 
ously, but in fiscal year 2010, when we also had a budget increase. 
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we were able to hire over 500 people into the SEC. And one of the 
reasons for the changes in our human resources department is ac- 
tually to better support the hiring pipeline, the identification of the 
specialized skill sets that we need and to make us more efficient. 
We are also making use of the excepted hiring authority that we 
have and have become much more efficient over the last several 
years in the hiring process. So I believe we will be able to do it. 

Mr. Serrano. Let me ask you a question related to that, and this 
is an easy one for you to answer if you want to spin on behalf of 
the agency, is it because people want to work for you folks, or is 
it because the labor market also is weak for folks with that kind 
of expertise? 

Ms. ScHAPiRO. It is probably a little bit of both, to be perfectly 
honest; although I would like to believe it is because the SEC is 
actually great place to work. I have to say that I have been blown 
away by the talent that we have been able to hire into the agency. 
People who are at the top of their fields. Not just people who are 
out of work, but people who have very important positions in in- 
vestments banks, exchanges, ratings agencies, on trading desks, at 
markets, and who wanted to come to the SEC at a time that is very 
consequential, where important, interesting work is happening, 
and new tools are being provided to do that work. 

It is an opportunity to sit on our side of the table. Many people, 
clearly all of you, want the opportunity to serve the public and so 
do lots of people in the securities industry. We have been able to 
tap into that and bring in amazing talent to supplement our great 
career civil servants. 


IT INFRASTRUCTURE 

Mr. Serrano. Let me just ask you one more question at this 
point to elaborate a little more on the whole issue of your IT infra- 
structure. In the last 3 years, there has been a very serious im- 
provement in the IT infrastructure, and there are signs that show 
that that is getting much better. Where would you want it to be, 
say, in 2 or 3 years from now in terms of your IT infrastructure? 

Ms. SCHAPiRO. Sure. Our chief technology officer, who is here 
today, Tom Bayer, has done an extraordinary job in a relatively 
short period of time. He is really improving the SEC’s governance 
over IT, so that we are thoughtful and careful and prioritize how 
we are going to spend our money. He also brings great depth of 
knowledge about technologies generally to the agency. 

I would hope that in 2 or 3 years, the EDGAR system, which was 
built in the 1990s and last modernized in 2001, would be a simple- 
to-use, positive, user-friendly experience for the public companies, 
SEC staff and investors who use it, and that we decrease the cost 
of operation and maintenance of that system rather dramatically. 

Also that sec.gov, which was designed in the 1990s and has 
never been updated, which is the gateway to EDGAR and many 
other sources of SEC information, is again updated, has interactive 
capacity, and works in realtime to get information out. And again, 
we believe we could cut the cost of operating that system by as 
much as 45 percent. 

Most importantly and most fundamentally, we would like to 
have, and Chairwoman Emerson and I have talked about this, a 
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data warehouse that is the single gold source of information from 
all SEC systems, and from which different applications can pull 
data so that we don’t replicate and have all of these siloed data 
stores within the agency. Again, there would he cost savings and 
there would he security benefits from doing that as well. We also 
have lots of individual systems that can benefit from enhancements 
and updating throughout the agency. 

DODD-FRANK IMPLEMENTATION 

Mr. Serrano. We are getting quite a good show to my left, not 
my political left but my physical left. I am just going to take one 
second to ask you, can you describe briefly the progress in imple- 
menting Dodd-Frank? How far along do you think you are? 

Ms. ScHAPiRO. Sure. We had more than 90 required rulemakings 
under Dodd-Frank. We have adopted or proposed, mostly proposed 
three quarters of them. We have put in place the registration sys- 
tem for hedge funds; the systemic risk reporting system for hedge 
funds, which will kick in this summer; and the whistleblower pro- 
gram. We have proposed all the rules under the OTC derivatives 
section, with the exception of capital, margin and segregation. We 
will shortly finalize the rules on conflict minerals from the Demo- 
cratic Republic of the Congo and extractive resources disclosure. So 
we have accomplished a number of things, particularly in the area 
of the hedge fund and private fund registration, and we have pro- 
posed many rules in the areas of Title VII derivatives, credit rating 
agencies, municipal advisors and some of the other areas. 

Mr. Serrano. So you are about three quarters there? 

Ms. SCHAPiRO. We are three quarters there, but to be honest, 
some of the heavy lift is yet to come to go final on a number of the 
rules that have been particularly controversial; for example, the 
Volcker rule, where we received more than 15,000 comment letters. 
There is a lot of work to do. 

Mr. Serrano. 14,000 are from Members of Congress. You don’t 
have to comment. 

Ms. SCHAPiRO. Many Members, yes. Thank you so much. 

COMMODITY FUTURE TRADING COMMISSION 

Mrs. Emerson. Let me just ask one quick follow up. I am sorry 
guys, it will just take a second. Of those that you all haven’t finish 
yet or of the 75 out of 90 that you have, how many of those are 
the ones that have to be coordinated with Commodity Futures 
Trading Commission? 

Ms. ScHAPiRO. Many of the Title VII derivatives rules are — they 
are all done in coordination with the CFTC. The ones that are actu- 
ally joint rules are the definitions of the entities that will be sub- 
ject to the OTC regulation, swap dealers, security based swap deal- 
ers, and the products — what is a security based swap, what is a 
swap, what is a mixed swap — those have to be done jointly. Those 
are hard and complicated to do. For an agency to do them jointly 
is complex. 

We also have to do asset-backed securities rules jointly with the 
bank regulators, and define qualified residential mortgage jointly 
with bank regulators. We are trying to do evertything in coordina- 
tion as much we can with all of our regulatory colleagues. 
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Mrs. Emerson. So your goal for getting them completed is the 
end of the year? 

Ms. SCHAPIRO. I would hope that Title VII would he done by the 
end of the year. Some other areas, including conflict minerals, spe- 
cialized disclosure rules, mining safety, are already proposed; those 
specialized disclosure rules should be done by the middle of the 
year. And the municipal advisors regulatory regime should be com- 
pleted this year also. 

Mrs. Emerson. Okay, thank you. I am sorry to have done that. 

Mr. Alexander. 

Mr. Alexander. I go before the mayor. 

Mrs. Emerson. Yes, because you are more senior. 

Mr. Alexander. Okay. 


volcker rule 

Thank you and good morning Ms. Chairman. I would like to ask 
you a question about the Volcker rule and how it applies to insur- 
ance companies. I am kind of concerned that the rule doesn’t cap- 
ture the congressional intent or follow the statute by exempting 
from the Volcker rule an insurance company’s ability to engage in 
proprietary trading while it exempts or doesn’t extend the exemp- 
tion to the investment in its covered funds. Cutting off that ability 
to insurance companies to make those investments in those covered 
funds would directly impact the constituents, whom we all rep- 
resent and who depend on insurance companies to guarantee pro- 
tection from the uncertainties in life. 

The goal of the Volcker rule clearly was not to make retirement 
or long-term care more costly for Americans, but that would be the 
result if the regulators have raised the proposed rule as it is. So 
my question is, can you give us your thoughts on whether there is 
any flexibility within the statute, which would allow the agencies 
to extend the exemption to allow insurers to invest in covered 
funds? 

Ms. ScHAPiRO. I am happy to do that. Congressman. As you 
rightly point out, the proposed rule, which followed the statutory 
language very closely, expressly permitted proprietary trading by 
insurance company general accounts, but did not allow for invest- 
ment in any covered funds by insurance company general accounts. 
We received a lot of comments on that issue when the Volcker rule 
was out for comment and particularly from insurance companies 
expressing real concern, just as you articulated. 

This is really an important issue. We understand that. And we 
are reviewing the comment letters carefully. Our staff has also met 
with a large group of insurance companies to talk about this issue, 
and we are looking at whether there could be flexibility on this 
point. 

We do have exemptive authority under the Volcker rule, but the 
standard is high. We can provide further exemptions where it 
would promote the stability of U.S. financial system and the safety 
and soundness of the banking system. So, that said, we are looking 
very carefully whether there is the possibility for us to provide fur- 
ther exemption here. And as I said, we followed closely the statu- 
tory language, but we understand the intent may have been to be 
more permissive than that. 
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Mr. Alexander. Okay. And your agency has been very vocal 
about the need for additional regulatory reform to money market 
funds. It has only been 2 years when you implemented changes to 
the money market fund regulation by enhancing the credit quality 
of the underlying assets, shortening the weighted average maturity 
and the portfolio, and increasing transparency for each fund. These 
were substantial changes that made the funds stronger and more 
able to withstand redemption pressure. Have you done any anal- 
ysis to show that those changes, to see if they have been effective? 

Ms. SCHAPIRO. Congressman, I recognize that this is a very con- 
troversial issue, and I will say, I am very proud of the changes that 
we made to money market funds 2 years ago to do all the things 
that you stated. I did say at the time, as did our senior Republican 
commissioner, that more needs to be done because money market 
funds are still susceptible, due to structural weaknesses, to a run 
that could be very destabilizing. 

When the Reserve Fund broke the buck in 2008, a massive run 
started on money market funds; $310 billion was withdrawn by in- 
vestors very quickly after Reserve broke the buck. And the run was 
only stopped because the Treasury stepped in with a guarantee 
program and the Fed stepped in with a liquidity program. 

That experience, I think, is very sobering, from my perspective 
and that of other regulators. We will be very thoughtful and have 
been very thoughtful as we approach this issue. The President’s 
Working Group issued a report in October of 2010 that laid out all 
of the concerns of the collective regulators with respect to money 
market funds’ potential for runs and laid out six different options 
for how we might deal with that. We are focusing on several op- 
tions now, a capital requirement or a floating net asset value, but 
if there are three votes to do so, we will put those ideas out for 
public comment, debate and discussion. 

We will hear what people have to say. We will refine those ideas 
and go from there, but we appreciate that money market funds, 
which have $2.5 trillion of assets, are important to investors, to 
corporations, to the fund industry, but we also never want the tax- 
payer to be on the hook again for a potential failure. 

Mr. Alexander. Thank you. 

Mrs. Emerson. Thank you. 

Mr. Womack. 

Mr. Womack. Thank you. Madam Chairman. 

SEC enforcement 

And I totally understand the tremendous pressure that your or- 
ganization is under, given the last several years of issues that have 
already been articulated in this hearing and in other hearings. But 
I want to go back to some of your numbers for just a minute. To 
be clear, you say you had a record number of enforcement actions, 
and as I am looking at the testimony, the number was 735 and an 
impressive list of different actions, involving CEO, CFOs and sen- 
ior corporate officers, broker dealers, et cetera. But of those 735, it 
is my understanding that a significant percentage of these actions 
are really follow-on administrative actions. 
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I realize they count in the numbers, but if I am looking at the 
numbers correctly, between 2009 and 2011, the number of original 
cases is actually down. Now am I reading these numbers wrong? 

Ms. ScHAPiRO. Well, a couple things, first of all, these are apples- 
to-apples comparisons. We count administrative and follow-on ad- 
ministrative proceedings, both in 2009 and in 2011 numbers. But 
I think the point that has been perhaps lost in some of the com- 
mentary that I have read, at least about this, is that administra- 
tive proceedings that are follow-on are absolutely critical to our 
ability to enforce the Federal securities laws. It is only through 
that vehicle that we are able to bar people from continuing activity 
in the securities industry. So if we want to bar somebody from act- 
ing as an investment advisor, as a broker dealer or really in any 
other capacity, we have to use a follow-on administrative pro- 
ceeding. Some of those are hotly contested; some of them aren’t. 
Some of them follow naturally from the civil proceeding, but they 
are an absolutely critical tool for us to utilize in ensuring that peo- 
ple who violated the securities laws don’t keep coming back over 
and over and over again. 

Mr. Womack. I don’t argue that point at all. But I am going back 
to the numbers. On one hand, we are talking about 735 enforce- 
ment actions, but less than 500 of those are original actions, and 
there were more than 500 original actions in 2009. Now, the reason 
I make this point is because we are sitting here today looking at 
the better part of a quarter of a billion dollar increase for an agen- 
cy. And we are making the argument that this enforcement re- 
structuring or this enforcement action by the SEC is demonstrating 
its enormous success, if you will, in what it is doing. 

Now either the numbers are misleading or the actions that we 
are talking about are just much more complicated actions, and so 
I am giving you an opportunity to help me through these. 

Ms. ScHAPiRO. Sure. I appreciate that, thank you. 

And I don’t believe the numbers are misleading at all. I do be- 
lieve that the actions are far more complex than they ever have 
been historically. If you look at the many financial crisis cases in- 
volved incredibly complex structured products and sales practices. 
Our disgorgement and penalty number is also very significant for 
this year, $2.8 billion, that represents the complexity of the kinds 
of cases we are bringing. 

We have brought cases against firms for improper selling to 
school districts. We have brought cases for misleading investors in 
the sales of CDOs. We have brought cases for bid rigging in the 
municipal securities markets, extremely complex types of matters. 
Obviously, the entire web of insider trading cases has involved an 
enormous amount of investigative resources to connect all of the 
people who were in a conspiracy to insider trade. 

We brought very complex Foreign Corrupt Practices Act cases. 

So I think the numbers don’t give the full story, and we always 
try to say the numbers don’t give the full story. The complexity of 
the cases that we are bringing and the number of senior people 
that we are naming in cases are also important factors in showing 
the efficacy of the enforcement program. 
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Mr. Womack. The additional funding that you had last year, how 
do you break down that funding in so far as how much of it went 
into enforcement-related activities? 

Ms. SCHAPIRO. In last year’s numbers, we had an increase of 400 
positions; 63 of which went to enforcement to focus on risk assess- 
ment, litigation, and building up our trial capabilities, as we are, 
litigating more cases than we have historically. The largest number 
in this current fiscal year went to trading and markets division, 
which is responsible for all of the regulation and oversight of the 
securities markets, much of the Dodd-Frank implementation, the 
creation of the OTC derivative regulatory regime and issues of 
market structure, like high-frequency trading and co-location, dark 
pools, the response to the May 6th flash crash and all of those ef- 
forts. 

Mr. Womack. Can I assume that one of your roles there or one 
of your functions is to continually evaluate the structure and the 
investment that the Federal Government is making in the organi- 
zation to ensure that the proper resources for the proper emerging 
issues are being effectively and appropriately allocated? 

Ms. ScHAPiRO. Absolutely. I view that as one of the most impor- 
tant parts of what I am there to do, is to make sure we are good 
stewards of the resources that we have, and that we are acting 
smarter and faster than we ever have before. 

The last 3 years have required significant rebuilding of the infra- 
structure of the agency to support these major initiatives to reorga- 
nize our enforcement and our examination program and to build 
the technology to support them, but we are headed in the right di- 
rection. 


INFORMATION TECHNOLOGY 

Mr. Womack. I have one more question. Madam Chairwoman, if 
I may, and that is the relationship between the — and I call it an 
information technology platform, whatever you call it in your agen- 
cy, can you just briefly describe what your request, what you are 
attempting to do in so far as your automated platforms are de- 
signed to do and how that may be able to save the agency money 
and at the same time reduce our continued dependence on more 
and more additional personnel? 

Ms. ScHAPiRO. Sure. We believe we can dramatically cut our 
O&M costs for a number of systems just by modernizing them and 
getting them off 10- and 15-year old infrastructure. The savings for 
EDGAR and for sec.gov could be as much as 45 percent, so those 
are two very quick things. 

But I believe also by eliminating the siloed structure of our tech- 
nology and our data and allowing our staff to access, a data ware- 
house without having to go in and out of multiple systems to do 
their job could save tremendously on staff efforts and increase pro- 
ductivity. Those are just a couple of examples. 

Mr. Womack. Thank you for your answers. 

I yield back. 

Mrs. Emerson. Thank you, Mr. Womack. 

I would like to ask for us to have a separate meeting with your 
IT director, please, because I want to know how fast we could work 
together to get that IT system unsiloed because I think if the Com- 
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mission had been able to put in the name “Bernie Madoff’, just for 
example, and had found any kind of filings that he and his com- 
pany did in several different places, maybe we could have found 
something faster. But I would like to have a separate meeting, so 
that we can discuss how much it would cost to get this up and run- 
ning and to totally modernize your system in the shortest amount 
of time possible. 

Ms. SCHAPIRO. If I could just add to that, we would be happy to 
actually demonstrate for you the new examination system called 
Trends. It allows examiners to have access to all information about 
a particular registrant at their fingertips, instead of having to 
search multiple, different databases. We could also talk about the 
Tips. Complaints and Referral System that we talked about a lot 
in this hearing last year, that the agency deployed last year. And 
we intend to spend some of our technology dollars to enhance and 
refine that system, so that, again, tips that come in to the agency 
from disparate places come into one place and can be linked to- 
gether so that Bernie Madoff s name would show all of the tips that 
might have come in about his conduct. 

Mrs. Emerson. Well, I will look forward to doing that because 
I think it is absolutely critical. We have been able, by doing some- 
thing similar at the Internal Revenue Service, just for example, to 
make life a lot easier. And it has become more efficient, and quite 
frankly, they need fewer people to perform a lot of those tasks. 

Ms. ScHAPiRO. We would be happy to do that. 

Mrs. Emerson. Thank you. 

Mr. Diaz-Balart. 

Mr. Diaz-Balart. Thank you very much. Madam Chairwoman. 

And good to see you again and thanks for your service. 

Ms. SCHAPiRO. Thank you. 

VOLCKER RULE 

Mr. Diaz-Balart. I would like to go back to the proposed 298- 
page Volcker rule. It is my understanding that the SEC and other 
agencies received more than 17,000 public comments. That was al- 
ready spoken about a while ago. Commissioner Gallagher from the 
SEC said in a speech yesterday, and I am going to quote him, that 
even a quick review of the many substantial comment letters the 
commission received revealed widespread fears regarding the fact 
that the proposed rule on the proper functioning of global markets 
and the competitiveness of the U.S. financial industry. He goes on 
to say, these are fears that I share. 

So, with some concerns surrounding the proposed rule and so 
much at stake, wouldn’t you agree that it would be a good idea to 
just take a step back and pretty much go back to the drawing 
board and start over again? We are dealing with a very substantial 
rule here, obviously. 

Ms. SCHAPIRO. Congressman, we did get 15,000 or 17,000 com- 
ment letters, which is alot. But, I will say what is actually more 
striking to me on Volcker is the length, depth and quality of the 
comment letters we did receive, although a smaller number, but 
ones that offered some very real concern and issues for the agen- 
cies to collectively think about. 
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So whether we start right from the beginning again or not, I can 
tell you that we will very carefully and are very carefully reviewing 
the comment letters — and I certainly have not read them all — and 
rethinking how we should approach the statutory requirement. Our 
goal at the SEC, and I believe I can speak for all regulators in this, 
is to try to fulfill the obligations of the statute but not to the det- 
riment of our markets and particularly not to detriment of market 
making, which we, as a capital markets regulator, in particular, 
fully appreciate and understand is absolutely critical to capital for- 
mation and the successful operation of markets. 

Mr. Diaz-Balart. And there are obviously fears that that could 
happen. 

Ms. ScHAPiRO. We absolutely have heard those. And as you 
know, we have had hundreds of meetings with industry, and we 
have alot of issues to work through. And I think Chairman 
Bernanke said last week it would be very unlikely, if not impos- 
sible for to us to get this done by the statutory deadline of July. 
And I think our goal would be to take the time to get it right, not 
to get it fast. 

Mr. Diaz-Balart. Great. 


SWAP MARKET 

Now a separate question, Dodd-Frank requires the SEC and 
CFTC, right, to issue joint rules regarding swap entities and prod- 
ucts. Are the agencies working together to make sure that the defi- 
nitions are consistent? 

Ms. ScHAPiRO. Yes, we are, and one reason it is taking so long 
is that it is a challenge. We have one Dodd-Frank Act, but we have 
different statutory regimes upon which each of us are building. 
And frankly, there are some differences between the security-based 
swap market for which we have a responsibility and the swap mar- 
ket for which the CFTC has responsibility. So, it has created a lot 
of challenges in the joint rulemaking, but we are working together 
to try to make those definitions as consistent as we possibly can. 
I don’t want to tell you we will be identical on every single thing, 
but we appreciate the goal of consistency here, and we are working 
through some final issues between the two agencies. 

ME GLOBAL 

Mr. Diaz-Balart. Lastly, and as my time is running out, regard- 
ing the MF Global issue, what actions has the SEC taken to re- 
cover those missing funds? 

Ms. ScHAPiRO. It is tremendous tragedy what has happened with 
respect to MF Global. And I will say that the SEC has been deeply 
involved, although there were only about 318 active securities ac- 
counts at the firm, while there were close to 40,000 futures ac- 
counts. So our role has necessarily been somewhat more secondary. 

We worked very closely with the SIPC trustee, who is marshal- 
ling assets and trying to determine exactly what has happened, 
what the final days of the firm were like and where the money has 
gone and will seek to claw back money where appropriate. 

Under SIPC, which applies again on the security side but not to 
futures accounts, the trustee’s expectation is that 85 percent of cus- 
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tomers will get 100 percent of their funds back when the firm is 
finally resolved. 

But we are working very closely with both the CFTC and the 
trustee, and of course, we will have an enforcement view into this 
as well. 

Mr. Diaz-Balart. Thank you. 

Thank you for that. 

You are right, it is a huge tragedy for so many people. 

Lastly, Section 953 of Dodd-Frank Act requires that the SEC pro- 
mulgate regulations for the so-called pay ratio disclosure provision. 
Have you heard and what have you heard from stakeholders in 
terms of the compliance issues and the corresponding costs related 
to the implementation of the pay ratio provisions? 

Ms. ScHAPiRO. Well, we have heard a lot from stakeholders. As 
you can imagine, we have had many meetings. The statute is fairly 
prescriptive with respect to pay ratio disclosure. I should say it is 
quite prescriptive, and it creates some challenges for us as we write 
the rule. It did not have a deadline, so we haven’t missed a dead- 
line yet, although there is obviously interest in our getting this 
done. 

Some of the challenges relate to the fact that many companies 
have hundreds, thousands or tens of thousands of employees over- 
seas, how to count them, how to arrive at an average compensation 
number, whether to count employees who are part time or employ- 
ees of joint ventures, for example. There are a lot of technical 
issues, but there are a lot of burdens to making the calculation be- 
cause it is an average of all employees that firms are really strug- 
gling with and we are trying to work through. 

Mr. Diaz-Balart. Thank you. This obviously highlights the com- 
plexity of these issues. 

Mrs. Emerson. Yes, as a matter fact, I have heard some night- 
mares in trying to accumulate some of the data that takes much 
longer to accumulate in the private sector. And if you are a multi- 
national corporation, it is very hard to accumulate the data because 
you have to go to different governments. 

Ms. ScHAPiRO. There are many operational issues. We — 

Mrs. Emerson. It always sounds easier, you know, on the sur- 
face, but when you kind of dig into it, sometimes I think we ask 
for more than we can expect to get. 

Ms. ScHAPiRO. Well, in this case particularly because it is quite 
a prescriptive provision; it is not just take the W-2 forms and come 
up with an average and then compare it to the CEO’s compensa- 
tion. It is much more complex than that. 

Mrs. Emerson. It is. Thank you. 

Mr. Yoder. 

Mr. Yoder. Thank you. Madam Chair. 

DODD FRANK 

And Chairman Schapiro, thanks for being here today. 

And I want to kind of pick up where the chair was leaving off 
there regarding some of the heavy burdens that Congress has ulti- 
mately placed in your lap. I mean, we send a lot of direction your 
way, certainly with Dodd-Frank and with other legislation that 
probably has you spinning a lot of plates in the air. Similarly, we 
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spend a lot of time as Members of Congress out in our districts 
talking with small business owners, entrepreneurs, folks who cre- 
ate the jobs that make the country go and ultimately create the 
type of prosperity that everyone in this room and this country 
wants to see for their kids and grand kids. 

So, with that sort of mutually stated goal in mind, there is a 
twin set of challenges that really can be affected by agencies like 
yours. First of all, many business owners, many folks throughout 
the country, and many investors express concern with the regu- 
latory uncertainty and its impact on the economy. 

Certainly, when the rules of engagement through Dodd-Frank, 
the Volcker rule, or whatever we are working on remain up in the 
air, many folks express a concern on how that impacts investment 
and risk-taking, when the rules of engagement aren’t fully known 
by the folks who we are expecting to take risks, invest, and make 
the economy go. 

And then our second challenge is we have a huge budget crisis 
in Washington that is pertinent to this conversation. As we try to 
find ways to cut spending, we are asking your agency essentially 
to quickly resolve and make clear information to the free market 
system that we want to promote in this country, while at the same 
time finding ways to do it in a cheaper fashion. In a sense, what 
we are asking you to do is what entrepreneurs have to do every 
day in this country, which is produce a better product with less re- 
sources and less time. 

And so my question for you is, how do we work together with 
Congress and with the SEC to find ways to produce better results 
in a more predictable fashion and one that doesn’t require addi- 
tional Federal resources? Is it that we are creating too many de- 
mands upon the commission at once? Is it that we need to work 
together to reprioritize so that we are making sure those very im- 
portant critical things that affect the economy and affect job cre- 
ation, that we are emphasizing those and not other items. Is it du- 
plication? Are we asking too many agencies to do too many things. 

But I will tell you, when I am out in my district, I hear, it is not 
just of the SEC but agency after agency, we are just under a moun- 
tain of new uncertainty. I hear it from banks. I hear it from small 
business owners. I hear it from whoever. And we are expecting 
these people to create jobs. 

So putting all that together, how do we work together to resolve 
this in a way that can reduce expenditures in agencies like yours 
and promote certainty in the economy? 

Ms. ScHAPiRO. I guess I have a couple of thoughts. One is on 
your point about regulatory uncertainty, I absolutely agree it im- 
pacts the willingness of businesses to take risks and to invest, be- 
cause it is uncertain what the reward might be or whether they 
might not even be able to follow through on something that they 
have started. And that is in conflict with our desire to get these 
rules right. 

So when Congress passes a statute and asks us to implement 
something like the Volcker rule, once we get that done, there will 
be some more certainty. But it is taking a long time to get it done 
because we want to do it the right way. So there is, I think, always 
going to be a certain amount of uncertainty coming from Wash- 
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ington that makes it harder for businesses to plan. Perhaps there 
is more uncertainty now, just because of the volume of work that 
has come to all of the banking and financial regulatory agencies as 
a result of Dodd-Frank. 

On the small business aspect, we are very focused, and one of the 
non-Dodd-Frank things that we are working on today, are areas 
where we think we can relieve some of the burden on small busi- 
nesses in capital formation while at the same time not reducing 
really critical investor protection, so that people are comfortable al- 
locating their money in the market and that small businesses have 
the opportunity to get their feet on the ground before they are sub- 
ject to the full panoply of Federal securities regulations, through 
ideas like on-ramping and scaled disclosure. For example, we are 
looking at whether the 500 shareholder trigger for public reporting 
is the right number, or it should be higher and even higher for 
community banks, and we are looking at restrictions on commu- 
nications in the offering process. So we have a full plate of small 
business capital formation initiatives that we are examining. 

We are also looking in areas within the SEC where we can cut 
spending and where we can save money. We have two things in 
that regard. We have a continuous improvement program. One of 
the recommendations out of a large study that was done of the SEC 
by a Boston Consulting Group was to create a continuous improve- 
ment program. And through that initiative as well as others, we 
have identified $8.3 million in savings just over the next 2 years, 
with a relatively small lift in terms of other savings that we think 
that we can find. 

And we have in our technology group a very conscious effort to 
spend money to save money. So if I can give you an example, we 
spent $7.6 million to replace 500 servers with virtual servers. We 
will recoup that $7.6 million in 15 months, and over the next 5 
years, we will save close to $19 million. We can take that money 
and redeploy it toward better and more useful purposes within the 
agency. And we are doing that on a consistent basis throughout our 
technology program, by tightening up contracts, putting in higher 
service level agreements and performance metrics that will allow 
us to catch problems earlier, so we can have much less utilization 
under our contract support agreements, and therefore lower our 
costs of delivering technology. 

So that is a long-winded way of answering multiple parts of your 
question. But the last thing I would say is that of course, while we 
must be good stewards of the appropriation that we receive, our 
funding is fully offset by fees that are paid on securities trans- 
actions, about $0.02 per $1,000 of transactions. 

Mr. Yoder. I noted that in your testimony, and certainly, I ap- 
preciate it. I also appreciate your acknowledgment that many of 
these investors and these businesses and folks that we hope will 
create jobs are dependent upon the — or affected by the regulations 
coming out of the SEC and other agencies and so our ability to 
work with private industry and to come up with regulations that 
make sense, that are acceptable, that create certainty, I think is 
just really critical towards getting our economy back on track. Not 
all the folks on this panel were supporters of many of those things 
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that are thrown your way. And so we know certainly some of these 
are politically divisive topics. 

But in general, I think we could agree, across the aisle and 
across the executive and legislative branch that anything we can 
do to create a certain environment will help capital flow and help 
put people back to work, and so we ought to be partners on that. 

Ms. ScHAPiRO. I agree with that. And wherever we can, we think 
about whether we can scale disclosure, we can delay implementa- 
tion dates, or we can do other things that put less burden on small 
businesses, while of course being conscious of the fact that we want 
to protect investors because fraud in this area will not help any- 
body. 


CONFLICT MINERALS 

Mr. Yoder. Certainly. And so I appreciate that. 

I have one other question related to some of your proposed rules 
related to conflict minerals. I don’t know if you recall last year 
when you appeared before the committee, I asked you a little bit 
about this as well. There is a concern among some companies in 
the country related to really minimal amounts of materials that are 
very increasingly difficult for a small device manufacturer to be 
able to track. 

Just a few questions, and I will just buzz through them, and you 
can answer. What is the anticipated date for the adoption of the 
final rule regarding conflict minerals? Has there been any consider- 
ation given to setting clear guidelines for the amount of a conflict 
mineral that would trigger the proposed reporting requirements? I 
think last year, we discussed the concept of, if it is possible to cre- 
ate some sort of de minimis level and whether there had been 
enough latitude given to the SEC in Federal statute that allows 
you to do that. Certainly there is some broad discretion in terms 
of implementation of these amounts. Also would the SEC consider 
moving to a category for indeterminate origin for situations where 
metals are purchased and no origin can be determined for these 
minimal amounts? Is there a way we can resolve that so some of 
these companies that make small devices — for example, I have 
Garmin in my district who is affected by this. Are there situations 
where companies like that could work with the SEC to come up 
with a rule that was actually feasible to be implemented? 

Ms. SCHAPiRO. Congressman, as you point out, this is a particu- 
larly complex rule, and again a fairly prescriptive statutory provi- 
sion requiring companies to disclose whether they use conflict min- 
erals originated in the Democratic Republic of the Congo. The Com- 
mission has been working — and we missed the deadline on this one 
quite some time ago because it is so complex and so out of the ordi- 
nary for the SEC. The Commission is working to finalize the adop- 
tion, and I am hopeful that in the next couple of months, we will 
be done. We have met with many industry participants as well as 
many NGOs, the Jesuit Conference, the Conference of Catholic 
Bishops, the Enough Project, and people who have on-the-ground 
experience in the Congo and understand, as I think we all do, the 
good and important intention behind this provision. And so we are 
working to finalize it. We held a roundtable where we also heard 
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from industry about the particular issues that they were concerned 
about. 

I don’t believe a de minimis exception is possible under the stat- 
ute, but the rule will try to give latitude and flexibility in some 
areas that I think will be helpful to different kinds of businesses 
in order to comply. We will have a phase-in period — I don’t know 
how long that will be — to give sufficient time for some supply chain 
due diligence mechanisms to be developed and put in place. We are 
looking closely at what the OECD has done in terms of guidelines. 
So it is still a bit of a work in progress. 

Mr. Yoder. Well, I appreciate your efforts to work with industry 
to try to find a rule that can be workable and feasible. And cer- 
tainly, you know, the conversation we were having previously re- 
lated to just that regulatory uncertainty. This is another thing that 
affects private industry’s ability to create jobs and grow in this 
country. These rules frustrate and affect, sometimes very nega- 
tively, some of our folks we are asking to grow and be great compa- 
nies. So anything you can do to resolve these in a way that is actu- 
ally possible. Sometimes, these companies look at these rules and 
just say, I can’t implement this; this is just not feasible. 

Your response may be. Congress needs to give us new direction, 
because, as you said, the law was written very prescriptively, and 
maybe Congress does need to take another look at that. But in 
some cases, it is just an impossibility for some of these companies 
way down the chain with a very minimal amount to try to track 
all this way back to the point of origin. You can imagine the 
amount of expense and effort, and not understating the impact to 
the region that we are trying to protect and make sure there is not 
this happening, but the effort to sort of pinpoint every single min- 
eral that is coming into a small device multiple steps down the 
chain can be very, very cumbersome and difficult. 

Thank for your efforts there. 

Thank you. Madam Chair. 

Mrs. Emerson. I might add, Mr. Yoder, that often these things 
come about because the people who are writing the laws don’t have 
a clue what it is like to work in the private sector. 

SEC ECONOMISTS 

And that begs a question. Chairman Schapiro, with regard to 
your division or department in the SEC that actually houses your 
economists. I am curious because I don’t know how often you uti- 
lize your economists in determining the economic impact of a cer- 
tain type of regulation. Certainly with regard to what Mr. Yoder 
is saying, it seems to me that regardless of the intent of Congress, 
that in fact the economic impact on a company, such as Garmin, 
who needs to use some of those minerals because you can’t get 
them anywhere else or they would become anticompetitive, should 
be subject to some kind of economic analysis. Do you actually ask 
those folks within your organization to help on this? 

Ms. Schapiro. Absolutely. We have significantly expanded the 
size of our economics group in the last 2 years. They are involved 
right from the beginning in the cost-benefit analysis of the regula- 
tions that we might propose, helping to us analyze the cost of dif- 
ferent alternatives, if those are possible. They help us craft a re- 
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quest for comment on both the cost-benefit analysis but also in ask- 
ing industry and others for data that would help inform the public 
policy choices that we are making. 

We have hired a superb new chief economist in the last year and 
have built up that function significantly, and they are deeply in- 
volved in rulemaking. They are also deeply involved in enforce- 
ment, in studies and in helping us do things like reconstruct trad- 
ing after the flash crash. So they are well integrated into the orga- 
nization. 

Mrs. Emerson. So would you also use them also, for example, to 
evaluate money market regulations? 

Ms. SCHAPIRO. Absolutely. 

Mrs. Emerson. Do they get involved in trying to fully consider, 
if you will, the economic impact of those proposed solutions to the 
broader capital markets or the like? 

Ms. SCHAPiRO. Yes, they are very involved in the money market 
fund work that we are doing right now. 

Mrs. Emerson. Okay. 

Ms. SCHAPIRO. And when we did the rules 2 years ago to imple- 
ment the increased credit quality and other standards, they were 
also very involved. 

Mrs. Emerson. So how many economists do you have versus how 
many lawyers? 

Ms. ScHAPiRO. Well, we have many more lawyers, and I can get 
you the exact numbers. But we have a lot of Ph.D. Economists. We 
actually have 16 offers outstanding to new Ph.D. Economists to join 
the SEC when the school year is over, and we use them throughout 
the agency. 

[The information follows:] 

Economists and Attorneys 

The SEC currently has approximately 1,658 individuals classified as attorneys 
and 45 as economists. In FY12 there are 39 economist new hires approved for re- 
cruitment, and that hiring process is underway. In our FY13 request, we are re- 
questing 20 more economists. 

Mrs. Emerson. How do you find these folks, for example? They 
are all just trying to finish up their Ph.D.’s? 

Ms. ScHAPiRO. We attend — and I think, many Federal agencies 
do this — a big conference in January of every year where lots of 
Ph.D. Candidates come, and we can interview many of them at 
once. The staff will have gone to that conference having read any- 
thing those people have written, learned as much about them as 
they can, select the ones we want to interview and then make of- 
fers to them. 

Mrs. Emerson. Interesting. 

Ms. SCHAPiRO. And we also bring in economists from the indus- 
try when we have the opportunity to do that. 

Mrs. Emerson. I would think the competition would be pretty 
fierce for them these days, but 

Ms. ScHAPiRO. You know, the competition is fierce, but again, the 
SEC, because of our market regulation function, is really a very in- 
teresting place for economists, because it is not singular focused. 
You can be involved in something like money market funds and 
mutual fund regulation, but you can also be involved in market 
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structure questions the impact of high frequency trading on our 
markets and then be looking at issues around how broker dealers 
compete. There are so many different facets to SEC regulation that 
make it interesting for economists. 

Mrs. Emerson. Do they also get involved in reviewing what 
might be obsolete or outdated regulations for you? I know the ad- 
ministration is trying to push agencies as well as the Congress, I 
might add, toward trying to get rid of outmoded regulations that 
are on the books that cost the private sector money but don’t do 
anything because markets have changed so much or other cir- 
cumstances have changed. How do you do that review process, or 
do you? 

Ms. ScHAPiRO. We do do it, we do it now, but we also will be 
doing it pursuant to the executive order that was signed in July 
that applies to the independent agencies asking them to develop a 
plan for retrospective rule review. That plan is currently with our 
commissioners, awaiting their comments and their input. 

The economists will be involved in that, as well. One reason for 
a big increase for our economics group in this 2013 proposed budg- 
et is that the 10-year review of the Sarbanes-Oxley rules will fall 
about that time, and so there will be an enormous amount of eco- 
nomic work that needs to be done in connection with that. 

Mrs. Emerson. And can you divvy up some of that rulemaking 
or regulatory review among the commissioners? 

Ms. ScHAPiRO. I hadn’t thought about it. It is an interesting idea 
to have people take the lead on different parts of that. We will cer- 
tainly talk about that. 

Mrs. Emerson. I am just trying to help figure out; that way, you 
have more hands in in trying to get it all done. 

On the regional offices, I was pleased that you mentioned the re- 
view of the 11 regional offices. How do you suspect you will go 
through the process of trying to figure out whether or not some of 
those could be closed but not lose the functionality of what those 
people do? 

Ms. ScHAPiRO. Well, one of the recommendations, as you know, 
that came out of the broad Dodd-Frank required study of agency 
operations was that we look at our regional office strategy. As you 
can imagine, regional offices grow up over many, many years for 
all sorts of different reasons. And our regional offices do a tremen- 
dous amount of the agency’s work. That is where most of our exam- 
iners and our enforcement staff are located. So we want to go about 
this in a very constructive, thoughtful and careful way. We will 
analyze issues around productivity, proximity to industry, prox- 
imity to investors, coverage for the country, because this is a big 
country, and we are a pretty small agency. When you think about 
it, we are about the size of the D.C. police department, but we have 
responsibility for policing financial markets across the entire coun- 
try. We will look at a whole range of different metrics. 

It is being led by our enforcement director and our head of ex- 
aminations group. It is one of those areas where we need contractor 
support in order to be able to do the really detailed and in-depth 
analysis that, at the end of the day, may say we have it right. It 
may say we are not in all the right places. We just don’t have any 
preconceived notion about that at all right now, but we will need 
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contractor support. And while I would like to focus on just three 
or four of the BCG initiatives for the coming year, that is one we 
will keep our eye on. 

Mrs. Emerson. Okay. I can understand why you would have to 
have the examiners in certain locations. Although, quite frankly, 
with technology as it is and if, in fact, everything works on the IT 
front, I suspect that you can get an awful lot tended to through 
technology, in addition to having your examiners actually show up 
to look into a company. 

Ms. SCHAPIRO. Well, I went through this in the private sector, 
and I can say we ended up closing one office and actually opening 
two satellite offices in the New York area to get better coverage in 
New York, where the industry was more heavily located. But there 
is also sometimes great stability and depth of knowledge and ex- 
pertise in some regional offices that also has to be considered. We 
don’t want to lose that. 

Also some offices are in very inexpensive parts of the country, 
and so from a cost-benefit perspective, it might make sense to keep 
an office open; it might even make sense to grow it, so long as air 
fares and other considerations to get them to other areas are not 
exorbitant. So there are a lot of factors we need to look at. I appre- 
ciate that. 

Joe. 

Mr. Serrano. Thank you so much. 

SEC LEASING POLICIES 

Last year, the SEC faced some very serious problems in its leas- 
ing policies, leading to a violation of the Antideficiency Act. Please 
describe to us the steps that you have taken to remedy this concern 
and ensure that this problem never faces you again. 

Ms. SCHAPiRO. Well, thank you. Let me start by saying that I 
take responsibility for the agency’s missteps with respect to leasing 
at Constitution Center. The Inspector General’s report explains a 
number of the flaws in the process that the staff utilized in deter- 
mining what our space needs would be. But based on an expecta- 
tion that the agency would be given the resources to do the new 
responsibilities under Dodd-Frank and a doubling of our budget au- 
thorization, which I understand is not the same as an appropria- 
tion, we did go ahead and lease space. 

We moved very quickly to mitigate this situation. Two-thirds of 
that space have been sublet or released now to other Federal agen- 
cies that are non-appropriated agencies, the OCC and the Federal 
Housing Finance Agency. The FHFA has in fact already moved into 
the space. So two-thirds of the space is gone. One-third of the space 
is left. We are excessing that to the GSA. They have informed us 
that they have tenants for that space, and they are working 
through that process. We expect to excess it in the next 30 days 
or so. I revoked all delegations to staff to sign real property leases, 
and on August 1st of this past year, I signed an MOU to turn over 
all of our leasing responsibilities to the General Services Adminis- 
tration, which has deep and long experience. And we will leverage 
them, and they will enter into all real property leases on behalf of 
the SEC on a going-forward basis. 
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Mr. Serrano. I am tempted to say that should make the Chair- 
woman very happy, but I am being sarcastic. 

Mrs. Emerson. I actually am pleased that you all are giving that 
responsibility over to the GSA. We will deal with them on another 
day, but they are more suited to do it than you all, and we all know 
that. 

Ms. SCHAPIRO. We are little, and it is really the same motivation 
behind our transferring our financial management systems to a 
Federal shared service provider at DOT. We can use our resources 
much more critically for our mission, protecting investors and en- 
suring the markets operate with integrity, and to build up infra- 
structure where there are other agencies that can do it better than 
we will ever do it is the appropriate thing for us to do. 

Mr. Serrano. For anybody scratching their head, the chair- 
woman is very clear in and very good at her oversight over the 
General Services Administration. 

Mrs. Emerson. Thank you. 

Mr. Serrano. But she is right. 

Mrs. Emerson. You are being sarcastic, I know. 

Mr. Serrano. Yes, but profoundly sarcastic, which is a whole dif- 
ferent thing. But I do agree with Ms. Emerson that this is probably 
where it best belongs, and hopefully this will never happen again. 

Let me ask you because I think the SEC has been more vigorous 
than ever in pursuing wrongdoing. However I am concerned about 
the various reports regarding the SEC settlement policies with 
those accused of unlawful activities. In some cases, the SEC has 
obtained settlements with individuals in which they neither had to 
admit or deny guilt, even though those same individuals have pled 
guilty to criminal charges elsewhere. Do you think the SEC is 
doing enough to obtain admissions of guilt in settlement agree- 
ments? Do you think the SEC can obtain enough deterrence value 
from a verdict in which an entity that doesn’t admit any wrong- 
doing? 

Now we have also seen press reports that say that if they had 
to admit guilt, you could get into some legal proceedings, and it 
would eat up resources, but it just, on the face of it, seems strange 
to many of us that somebody would do something wrong and would 
simply go, oops and that is the end of it. And I would like you to 
tell us why you think that is a good policy. 

Ms. ScHAPiRO. Sure. Well, our policy with respect to cases where 
there has been a parallel criminal proceeding and there has been 
a finding or a plea or a guilty verdict is we do not allow people to 
“neither admit nor deny” in the parallel civil proceeding. That pol- 
icy changed a number of months ago. 

I will say with respect to just our purely civil proceedings, this 
is how we approach the issue of allowing people to “neither admit 
nor deny”: If we can get in a settlement back to investors about the 
same amount of money in penalty that we would get if we litigated 
the case, without the uncertainty of litigation, the possibility of los- 
ing litigation or the tremendous delay, sometimes of years, we 
think that is a good deal for investors for us to get that money back 
to them much more quickly. 

I realize that leaves people feeling a bit unsatisfied. They would 
like an admission of guilt. People won’t settle if they have to admit 
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guilt; they might as well just litigate with us and delay for as long 
as they can. So we will litigate. We do litigate many cases, but 
where we can get in settlement what we would get after years of 
a trial, if we were to win the trial, we think it is a good deal for 
investors. 

Mr. Serrano. But if part of your mission is to try to make sure 
that what happened that put us into this hole we are in right now 
doesn’t happen again — and people tend to have short memories, so 
we are all now during an election cycle trying to figure out how we 
got into this mess and claiming certain residents at the White 
House having caused it all. But I remember, unless I am totally in- 
correct, that we got into this mess when a lot of things happened 
in the financial industry that had ramifications and a domino effect 
throughout the economy. 

Now if no one is going to be found guilty of anything, then what 
is to stop people from doing it again and again and again, knowing 
that all that is going to happen is they are going have to repay 
what they took, if you will. There is something missing there. That 
doesn’t happen to a person down the street from me in the Bronx. 
They usually have to pay more than that for stealing a car or what- 
ever. I don’t know if there are any lawyers on the panel. I am not 
a lawyer, but is this a common practice for our society? 

Ms. SCHAPIRO. I will tell you that virtually every other Federal 
agency and virtually every other financial regulatory agency allows 
the settlement of cases on a “neither admit nor deny basis”. And 
in fact, DOJ and a number of others, including the Federal Trade 
Commission, actually allow the person that has been sued to deny 
all of the allegations, except for the jurisdiction of the agency. We 
don’t ever allow anyone to deny the allegations; we just don’t re- 
quire them to admit them. So we actually have a stronger settle- 
ment posture than most other agencies. 

I will say that the other thing we do is that if you look at a com- 
plaint that we file in a case, we lay out the facts pretty clearly. We 
quote the emails. We talk about the conduct, so it shouldn’t lead 
anybody to doubt what it is we believe the wrongdoing was. And 
it gives a pretty full picture and description of what went wrong. 
And again, we do litigate a lot of cases, and we name a lot of indi- 
viduals in the cases we bring. 

OVERSIGHT AND ENFORCEMENT 

Mr. Serrano. Well, let me just close with this, there were some 
folks in the past, including folks in your agency, that didn’t want 
any oversight to take place. There are some people in government 
and there are people in this society, in our country, who may not 
want you to be vigorous in your oversight. So please make sure in 
doing what you feel is right that you are not opening the door for 
people to think that they can get away with things, because there 
are plenty of folks out there who want it just that way under the 
heading of, we shouldn’t have too many regulations. And they don’t 
seem to understand that some regulations are in place to stop bad 
things from happening. 

Ms. ScHAPiRO. I understand, and I just want to reassure you, we 
are a law enforcement agency. We are many things. We are a regu- 
lator, but we are also a law enforcement agency. We take it very 
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seriously. We have brought on board a lot of top notch prosecutors 
into the SEC’s enforcement program so that we can go up against 
the biggest, strongest and best funded defendants that exist and we 
will continue to do that. 

Mr. Serrano. All right. Thank you. 

Mrs. Emerson. I am glad you brought this issue up because it 
is really important. And you did say earlier in a question that 
wasn’t specific to this exact issue, regarding the big bank settle- 
ments, for example, that you wanted more litigators. I am assum- 
ing, but I should never assume anything, so let me ask, this is so 
that you could possibly have more opportunities to pursue cases 
and not have to settle without consequences. 

Ms. ScHAPiRO. I would say now, we wouldn’t settle a case if we 
don’t believe we are getting the appropriate remedies. And we 
won’t bring a case we don’t think we could win if we had to litigate 
it, because that would be irresponsible. The expectation is that as 
we bring more and more cases, we will have to litigate more of 
them, and we need experienced trial counsel and paralegals and in- 
vestigators to support them to do that. 

Mrs. Emerson. Do you ever contract out for those services? Some 
agencies actually do. 

Ms. SCHAPiRO. I believe we have a paralegal contract. I don’t 
think we contract out — we obviously have expert witnesses from 
time to time under contract, and that is another expense of going 
to trial needing expert witnesses. But I don’t believe we contract 
out any of our core enforcement functions. 

Mrs. Emerson. I was just curious, there are other agencies, for 
example, who will contract out for a certain specific trial. I was just 
curious. 

Mr. Womack. 

Mr. Womack. I associate myself with the remarks by the ranking 
member on settlement because we need to strike a very careful bal- 
ance between settlement and litigation because of the impact it has 
on what I term some measure of risk, and we have to be careful, 
as they do in criminal proceedings, that if you don’t do something 
from time to time that elevates that risk by prospective perpetra- 
tors, then if you are just settling for what you would normally get, 
to me it doesn’t do anything about the risk factor. So I just make 
that kind of as an observation. 

SHAREHOLDER REGISTRATION THRESHOLDS 

You said in passing a minute ago when you were talking about 
capital formation, it caught my attention, because last year, I 
worked with Jim Himes on a bill that, as you know. Madam Chair- 
woman, increases the shareholder threshold for registration for 
community banks from 500 to 2,000. That same language is coming 
back in a bill this week, as you know. The SEC has, I guess, the 
authority, it is within its purview, to do that on its own. We had 
420 votes? 

Ms. ScHAPiRO. It was overwhelming. 

Mr. Womack. It was pretty decisive. Help me with that. 

Ms. ScHAPiRO. Sure. Let me add to it that we have a new advi- 
sory committee at the SEC on small and emerging business, which 
has been a tremendous resource to us over the last 6 or 8 months 
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in looking at a lot of these issues. They recently recommended to 
us that we raise that 500 shareholder trigger to 2,000 for commu- 
nity banks and 1,000 for other public companies, and they just 
transmitted that recommendation to us recently. So this is some- 
thing we are looking at very carefully. And we would have to en- 
gage in rulemaking, which may take longer than actually passing 
legislation would take, but the staff is working very hard on this, 
and there is a lot of interest at the commission in moving forward. 

Mr. Womack. Well, my experience in a short period of time as 
a Member of Congress, I am not so sure that legislative activity is 
any faster or slower than rulemaking. I just haven’t been convinced 
yet, but we will see going forward. 

I was also pleased that you mentioned in discussing cost-benefit 
analysis, there was a mention in passing of high-cost, low-cost 
areas. You know, when you add 670 some people in a given year, 
if all of those personnel additions — and I know you have already 
indicated they are going to be spread out around a lot of offices, 
but if they were all located in, say, the District of Columbia or my 
friend Mr. Serrano’s beloved Bronx, we are talking about a sizable 
amount of cost associated with people living in some of those loca- 
tions, whereas if they were to be in Cape Girardeau, Missouri 

Mrs. Emerson. Northwest Arkansas. 

Mr. Womack. Fort Smith, Arkansas. 

Mr. Serrano. Now, now, stop it. 

Mr. Womack. The cost associated with people located in those 
areas that have nice qualities of life, cities, communities run by 
some of America’s best mayors, having been one of those, there is 
some merit to having people in these areas and help reduce that 
cost. I know it is not a lot in the overall scheme of things, but every 
little bit helps. 

Ms. SCHAPIRO. I agree completely. The largest number of slots in 
this budget proposal would go for examiners, who are not in Wash- 
ington, D.C., because there is very little securities industry in 
Washington, D.C., to be examining. And it would be spread around 
the country in places from Salt Lake to Fort Worth to Boston, 
Philadelphia; we have 11 regional offices. So part of this regional 
office strategy that the Chairwoman and I were discussing really 
needs to look at things like where we can most affordably house 
and hire people and give them a quality of life, as you point out, 
and hopefully have them stay with the agency for a long time. 

Mr. Womack. Thank you, I yield back. 

Mrs. Emerson. Mr. Diaz-Balart. 

Mr. Yoder. 

Mr. Yoder. I am good. 

Mrs. Emerson. Mr. Serrano. 

Well, everybody seems to be good, and we will let you off the 
hook early today. 

Anybody have questions you want to submit for the record? If so, 
we will submit them to you. Chairman Schapiro. If we could please 
get a response within 30 days, that would be terrific. 

Ms. Schapiro. Very quickly. 

Mrs. Emerson. You don’t have to do it by tomorrow. 

Chairman Schapiro, we really thank you very, very much. You 
have a tough job, and it is a responsibility that few others in this 
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government have. I know it can’t always be easy to sleep at night. 
So thank you for the good job you do. Our job is to make it easier 
for you to do your job, but please understand that we also want to 
be as efficient as we possibly can. 

Ms. ScHAPiRO. We understand. We want to be as efficient as we 
can, too, because then we can spend the money on things that real- 
ly matter. 

Mrs. Emerson. Thank you so much. 

Ms. SCHAPiRO. Thank you. 

[The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on the Securities and Exchange Commission FY 2013 Budget 


Questions for the Record Submitted bv Chairwoman Jo Ann Emerson 

SETTLEMENTS WITH BANKS 

It is heartening to know that the Commission has changed its policy on admissions of guilt 
in criminal cases; however, this practice still continues for civil cases which make up the 
majority of SEC settlements. Your argument for this has been that it saves the SEC from 
the expense of going to trial. 

Question: Do you think defendants now assume that in most cases the SEC will settle 
rather than go to court? 

Response: No. First and foremost, we settle cases where we have negotiated a total package of 
remedies that approximates what we could reasonably expect to obtain at trial, taking into 
account the strength and weaknesses of the evidence, comparing the settlement terms to the relief 
we could get if we win at trial and the risk of losing and getting less, the costs of delay in getting 
funds back to investors, the diluted deterrence message that comes from delay, and the 
opportunity costs of not pursuing other frauds. 

When the Commission approves a recommendation from the Division of Enforcement to file an 
action against alleged violators of the federal securities laws, it is with the conviction that the 
Division’s trial lawyers can win the case if it were fully litigated to verdict. Before the 
Commission initiates an enforcement action. Enforcement staff spend months gathering 
evidence, reading relevant documents and interviewing witnesses, usually including the 
defendants. During the investigation. Enforcement staff typically probe the potential defendants’ 
anticipated responses, and potential defendants even have the opportunity to present their 
defenses to the Commission in the form of a Wells Submission. Thus, the decision to initiate an 
action - settled or litigated - is made with the benefit of a robust record and an opportunity to 
evaluate the risks of bringing the action. 

In the face of a well-informed adversary and often overwhelming evidence of wrongdoing, many 
defendants choose to settle Commission actions up-front rather than litigate in court. That more 
than half of our enforcement actions are brought as settled matters, however, is more indicative 
of the strength of the Commission’s allegations than of any desire to avoid trial. In addition, 
many significant enforcement actions are in fact filed as contested litigated matters. For 
example, 75 percent of the financial crisis-related cases that we have filed against individuals, 
including CEOs, CFOs and other high-ranking executives of companies, were filed as litigated 
actions (of the 74 total individuals charged in our financial crisis-related actions). Thus, while 
settlements usually provide for certain resource-savings, such savings are a derivative benefit. 
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Question: How does this affect the SEC’s position in negotiating settlements on behalf of 
investors? 

Response: To be clear, unlike a private plaintiff attorney in a civil securities class action, the 
SEC does not have the authority to negotiate settlements on behalf of investors. Rather, 
Enforcement staff negotiate settlements of enforcement actions authorized by the Commission. 
Where appropriate, the Commission has the authority to establish Fair Funds to distribute funds 
to investors harmed by the securities law violations. 

While highly fact and circumstance-specific, settling enforcement actions allows the 
Commission to advance its investor protection mandate in several ways. First, a settlement 
removes the delay of litigation, including through trial and appeals, which almost always allows 
for a more expeditious distribution of any funds to harmed investors. Second, sanctions are 
imposed on violators immediately, which can be particularly important where the settlement 
includes associational bars that prevent the violator from continuing to work in the securities 
industry or from serving as an officer or director of a public company. Third, even the strongest 
case can suffer unexpected outcomes in litigation, creating risk and uncertainty, including the 
risk that we could win at trial but get lesser remedies than those being offered in a negotiated 
settlement. All of this informs our view that, where appropriate, a settlement that approximates 
what we could reasonably expect to receive if successful at trial advances our investor protection 
mandate while freeing up resources to pursue other important investigations, including ones 
where the fraud may be ongoing. 

Question: Do you think by settling so often you have undermined your negotiating 
position? 

Response: No. For many years, a significant amount of the SEC enforcement actions filed 
each year have been brought as settled matters. We are not aware of evidence indicating that the 
quality of our settlements has degraded in any way over time. In fact, over the last two fiscal 
years, the Commission has distributed over $3.6 billion to harmed investors. A recent 
independent study by NERA Economic Consulting concluded that the median monetary value of 
the Commission’s settlements in fiscal 201 1 were at or near their highest levels since the 
enactment of the Sarbanes-Oxley Act in 2002.' Moreover, when we litigate, we most often win. 
Our record of litigation victories - we have prevailed in 84 percent of our trials since the 
beginning of fiscal year 201 1 - sends a strong message to defendants. 

For many reasons, we believe Enforcement staff enter settlement negotiations from a position of 
strength. By the time Enforcement staff is negotiating with potential defendants about resolving 
a case, they typically have amassed a formidable record to support their claims. And, the bounds 
of a potential settlement the Commission will authorize are relatively narrow - it must reflect a 
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reasonable approximation of what could be obtained at a successful trial, with due consideration 
to the risk of losing or being awarded less than full relief. If the parties cannot agree on a 
settlement within the Commission’s parameters, the Commission will simply proceed with a 
litigated case, as it has done in 75 percent of the financial crisis-related actions filed against 
individuals. 

Question: We have heard complaints that the agency does not have enough resources to go 
to trial. Would any of the proposed increases to your budget go toward enhancing your 
trial capabilities? 

Response: In the SEC’s FY 2013 Budget request, the Enforcement Division requested 57 new 
positions (17 FTE) to reinforce our litigation functions nationwide, which would include 
strengthening our trial capabilities. 

Further, many of the IT investments planned for FY 201 3 will help us build better cases for trial 
and streamline litigation processes. These investments include: 

• Additional work to implement a new enterprise-class, scalable document management 
system, with expanded capabilities that allows enhanced document searching across 
cases, improved data loading, and better data analytics; 

• Expansion of Enforcement’s case management system-the HUB — ^to cover the full life- 
cycle of matters including actions, litigation, whistleblower claims, and non-financial 
related collections and distributions information; and 

• A single system to track end-to-end processing of evidence (e.g., scanning, converting, IT 
forensics), to replace a number of existing disparate systems. This new system will allow 
investigative staff to monitor the status of evidence and will further enhance the 
Commission’s chain-of-custody controls. 

Litigation, especially trial, is resource intensive, and the agency spends significant assets 
deposing witnesses, producing exhibits, hiring experts, and arguing motions. Enforcement staff 
often are litigating against teams of lawyers from the largest law firms in the country who can 
bring to bear an incredible amount of resources to their client’s cause. If an appropriate 
settlement can be reached, a derivative benefit is that the Commission can conserve its resources 
for other purposes, such as investigating other fraud. Thus, we must always balance the value of 
allocating the resources required to litigate one case to completion against accepting a fair and 
reasonable settlement, which frees staff to pursue more wrongdoers and recover more money for 
harmed investors in other cases. 


Question: How do you respond to the argument that the SEC is being too cautious in 
bringing cases against banks and is not going after top executives? 

Response: Where there is sufficient evidence of violations of the federal securities laws, the 
Commission will bring Enforcement actions against the wrongdoers. The Commission has not 
shied away from bringing actions against the country’s largest banks and its executives. 
Through April 1 7, 2012, the Commission has charged more than 100 individuals and entities 
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with misconduct stemming from the financial crisis and recovered almost $2 billion in 
disgorgement, penalties, and other monetary relief. Over half of those charges have been 
brought against CEOs, CFO, and other senior corporate officers. These actions have been 
brought against the largest, most prominent banks and financial institutions in the country, 
including charges against: 

• Citigroup’s principal U.S. broker-dealer for misleading investors about a $1 billion 
collateral debt obligation. 

• J.P. Morgan Securities for misleading investors in complex mortgage securities 
transactions. 

• Goldman Sachs for defrauding investors by misstating and omitting key facts about a 
financial product tied to subprime mortgages. 

• Bank of America for misleading investors about billions of dollars of bonuses paid to 
Merrill Lynch executives at the time of its acquisition of the firm. 

• Stifel, Nicolaus & Co. for defrauding five Wisconsin school districts by selling them 
unsuitably risky investments. 

• State Street Bank and Trust for misleading investors about exposure to subprime 
mortgages. 

The Commission has also brought charges against 55 CEOs, CFOs, and other senior executives 
at firms for committing fraud in connection with the financial crisis, including: 

• Countrywide Mortgage: the Commission charged Countrywide’s CEO Angelo Mozilo 
and its former COO and CFO with misleading investors about significant credit risks 
taken to maintain the company’s market share. 

• Fannie Mae and Freddie Mac: The Commission charged six former top executives of 
Fannie Mae and Freddie Mac, including the former CEOs of both companies, alleging 
that they misled investors about the extent of each company’s subprime mortgage 
holdings. 

• Credit Suisse Group: The Commission charged two former senior bankers and two 
traders at Credit Suisse Group with fraudulently overstating subprime bond prices. 

• Taylor, Bean & Whitaker: the Commission charged both the company’s Chairman and 
its CEO with orchestrating a $1 .5 billion scheme tied to impaired mortgage loans, and 
with attempting to mislead the TARP program. 

Just within the last month, the Commission charged the CEO, CFO, and chief accounting officer 
at Thornburg Mortgage with hiding the company’s deteriorating financial condition from 
investors, and the CEO and CFO of Franklin Bank Corp. with concealing the deteriorating 
condition of the bank’s loan portfolio from investors. The Commission remains deeply 
committed to pursuing fraud and other wrongdoing tied to the financial crisis and will continue 
to bring enforcement actions against violators where appropriate. 
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PRIORITIES FOR RULEMAKING 

Question; What are your priorities related to rulemaking at the Commission for this 
coming year? 

Response: Pursuant to the Regulatory Flexibility Act (“RFA”), the Commission publishes twice 
each year an agenda of anticipated rulemaking actions for the coming year. The RFA agenda 
lists the expected timetable for each anticipated action. Our most recent RFA agenda, published 
on February 13, 2012, identifies many rulemaking actions pursuant to the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (“Dodd-Frank Act”). That Act contains more than 
90 provisions that require SEC rulemaking and dozens of other provisions that give the SEC 
discretionary rulemaking authority. One of our priorities is to issue final rules for the mandatory 
rulemaking provisions in the Dodd-Frank Act. Of the mandatory rulemaking provisions in that 
Act, the SEC has now proposed or adopted rules for over three-quarters of them. In addition, the 
recently enacted Jumpstart Our Business Startups Act (“JOBS Act”) contains numerous 
provisions requiring SEC rulemaking under very tight deadlines. Accordingly, I expect that 
issuing final rules under the JOBS Act to be another priority for the Commission for this coming 
year. 

Question; Do you invite input from the other Commissioners, their staffs, and the public 
when determining your priorities? 

Response: The full Commission approves each of the SEC’s semi-annual RFA agendas, which 
generally establish the SEC’s rulemaking priorities for the coming year. In addition, during the 
process of developing each RFA agenda, staff from each Commissioner’s office is invited to 
provide input on the items to be included in the agenda and on the timetable for each of these 
items. 

The Commission has numerous formal and informal processes for soliciting public input on the 
rulemaking priorities of the Commission. For example, any person may request that the 
Commission issue, amend, or repeal a rule of general application. The Commission and staff 
receive such requests from investors, investor groups, regulated firms, trade groups, the bar, the 
media, and other branches of government. We receive both formal and informal suggestions in 
many forms. Formal petitions requesting the Commission to engage in rulemaking on a specific 
topic are posted on our Web site. These petitions are forwarded to the appropriate office or 
Division of the Commission for consideration and recommendation. Following submission of 
the staffs recommendation to the Commission, petitioners are notified of any action taken by the 
Commission. In addition, we solicit public comment on our semi-annual RFA agendas. 

ONEROUS/OUTDATED REGULATIONS 

It has been argued that there has been a direct correlation between the increase in corporate 
disclosures and the delisting of public companies in the United States. 

Question: What mechanisms is the SEC patting in place to remove obsolete, unnecessary 
or duplicative disclosures? 
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Question: What procedures are in place to review a disclosure document as a whole to 
ensure that it is relevant, focused, and readable before new disclosures are embedded on 
top of old? 

Response to 2 preceding questions; The Regulatory Flexibility Act requires an agency to 
review its rules - which would include disclosure rules ~ that have a significant economic impact 
upon a substantial number of small entities within ten years of the publication of such rules as 
final rules. The RFA sets forth specific considerations that must be addressed in the review of 
each rule, including, among other things, the continued need for the rule and the extent to which 
the rule overlaps, duplicates or conflicts with other federal rules, and, to the extent feasible, with 
state and local governmental rules. The Commission, as a matter of policy, reviews all final 
rules that it published for notice and comment and, therefore, its consideration of rules is broader 
than that required by the RFA, and may include rules that do not have a significant economic 
impact on a substantial number of small entities. In December 2011, the Commission published 
a notice regarding rules that would be reviewed and solicited comment on whether the rules 
listed in the notice affect small businesses in new or different ways than when they were first 
adopted. 

Of course, in considering proposing or adopting new disclosure rules or changes to existing 
rules, the Commission considers whether changes will provide investors with the information 
they need to make informed voting decisions. 


ECONOMIC ANALYSIS IN RULEMAKING 

Speeches by the Chairman of the SEC are often market-moving. Based on this, I am 
curious as to how often you use your economists on staff. 

Question: Do you use the economists you have to provide you and the other 

Commissioners with economic analysis for rulemakings? 

Response: High-quality economic analysis is an essential part of SEC rulemaking. The 
economists and others in the Division of Risk, Strategy, and Financial Innovation (“RSFI”) are 
an integral part of our rulemaking process and participate in the drafting of every rule, 
specifically in developing and drafting the economic analysis and any consideration of the effect 
of the rule on efficiency, competition and capital formation. In addition, our Chief Economist 
and members of his staff are often called to brief me and the other Commissioners individually, 
or to answer questions about the economic analysis of a particular rule. 

RSFI has always helped to provide analysis of the economic effects of our rules, and that 
involvement has increased since the passage of the Dodd-Frank Act. Moreover, recently 1 asked 
both RSFI and the Office of the General Counsel (“OGC”) to develop guidance for the 
Commission Staff on the performance of economic analysis. This guidance not only identifies 
best practices in the performance of economic analysis, many of which were already in place, but 
also draws on recent court decisions, reports by the U.S. Government Accountability Office and 
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the SEC’s Office of the inspector General, as well as guidance from various Executive Orders 
and the Office of Management and Budget. 

A cornerstone of this guidance is the enhanced integration of economic analysis - and of the 
economists of RSFI - into the entire rulemaking process. Under the guidance, RSFI economists 
are involved from the earliest stages of the rulemaking process, helping to develop the regulatory 
course. They are then integrally involved throughout both the proposal and adoption stages. 

Question: How many Ph.D. economists do you have working at the SEC currently? 
Question: Given the complexity of the markets and the potential impact your rules have on 
the markets, do you believe enhancing the number of economists on staff and increasing 
their analytic output would better inform the rule making process? 

Response: Economists must play a central role in rulemaking - whether in identifying concerns 
or issues that may justify regulatory action or analyzing the likely economic consequences of 
competing approaches - and the staffs current guidance mentioned above emphasizes that 
significant role. 

Among the economists within RSFI that provide analysis in support of the Commission’s 
mission, 24 assist in the provision of economic analysis for SEC rules, 1 8 of whom are Ph.D. 
economists. (Beyond the economists assisting in the provision of economic analysis for SEC 
rules, there are additional economists within RSFI focused on other aspeets of economic analysis 
in areas such as litigation support, quantitative modeling, and risk analysis.) There are 
economists in other SEC divisions as well - all total, the SEC currently has 45 economists on 
staff. 

We are also engaged in an ongoing effort to hire additional eeonomists. In FYI2 we have already 
hired 17 RSFI Ph.D. economists to work on various aspects of economic analysis such as 
rulewriting and are continuing our efforts to recruit economists generally. In our FY13 request, 
we are requesting 20 more economists. 

MONEY MARKET FUNDS 

I understand that you are interested in reforming money market funds. Two years ago 
money market fund regulations were put in place to enhance the credit quality and 
increase transparency within these funds. While the Commission has not started a formal 
rulemaking process yet, but there are a few proposals which are being discussed, including: 
requiring money market funds to have a floating net asset value, a capital reserve, or a 
redemption restriction. However, these proposals all seem to go against the appeal of 
money market funds as extremely liquid investment vehicles. Many are concerned that 
your ideas will have a n^ative impact on short term borrowing by increasing borrowing 
costs and perhaps changing the nature of money market funds entirely, making it harder 
and more expensive for states, municipalities and companies to invest excess cash for short 
periods of time. 
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Question: Has the Commission done a quantitative economic analysis of the 2010 
regulatory changes to see if they are effective? 

Response: The Commission’s staff is analyzing the effectiveness of the 2010 reforms, and the 
Commission will consider their effectiveness when assessing the need for further reforms. It is 
important to note, however, that the 2010 reforms, while important, were not designed to address 
certain structural aspects of money market funds that make them susceptible to runs, which the 
Commission specifically deferred for later consideration. For example, the 2010 reforms 
generally increased the ability of money market funds to absorb significant redemptions but they 
did nothing to increase the ability of a fund to absorb losses without “breaking a buck.” Nor did 
the amendments alter money market fund shareholders’ incentives to run in the first instance if 
they fear the fund may experience losses. The Commission may conclude that further reforms 
are necessary — particularly given the broader economic consequences that may follow a run — 
even if it concludes that the 2010 reforms appear to have achieved their goals. 

Question: Should a floating NAV or capital reserve requirement be put into place, what 
alternatives would there be with the same type of flexibility and liquidity for municipalities 
and companies to place excess cash? 

Response: If the Commission were to adopt further reforms, money market fund investors 
would have a choice between remaining invested in the post-reform version of money market 
funds or to shift their investments to various potential alternative investments and each investor 
would need to weigh the potential costs and benefits of shifting their investments. For most 
retail investors, bank accounts are the main alternative currently available. Retail investors 
would need to consider that bank accounts may offer a lower yield during a more normal interest 
rate environment and can have restrictions of their own, such as deposit insurance limits and 
minimum balance requirements. 

For institutional investors, possible alternatives include bank products such as short-term 
investment funds, insurance products (e.g., guaranteed investment contracts), offshore funds, 
unregistered liquidity funds, local government investment pools, ultra-short bond funds, or direct 
investments in short-term instruments. Institutional investors would need to evaluate the 
liquidity and risk profile of each of these alternatives as compared to money market funds after 
any reforms and determine whether a shift in investment is appropriate. For example, some of 
these alternatives can take on greater investment risk than money market funds and some of 
these alternatives can impose liquidity restrictions. 

Question: Have you done a quantitative economic analysis on the impact of these 
proposed rules on the capital markets? 

Response: If the Commission were to propose any amendments to our regulation of money 
market funds, the proposal would include an economic analysis of the potential effects of the 
rulemaking, including any impacts that can be quantified. 

Question: Can you explain how these proposals specifically would fix the systemic risk 
problem you see within these instruments? 
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Response: 1 don’t want to comment on what specificaily the Commission may or may not 
propose. However, the reform options under discussion, a floating NAV or a capital buffer 
possibly combined with a redemption holdback, are intended to address two remaining concerns 
with money market funds. First, money market funds have no structural tool to address a sudden 
loss in value in a portfolio holding, as happened when the Reserve Fund’s small holding in 
Lehman commercial paper lost value in September 2008. Second, the stable $1.00 NAV creates 
a “first-mover advantage,” which encourages investors to pull their money out of money market 
funds at $1.00 at the first sign of trouble. This concentrates the loss with the remaining investors 
and can lead to runs in other funds. 

Question: As a member of Financial Stability Oversight Council, have you raised this 
topic at any of the meetings or asked the Office of Financial Research to study it? 

Response: Yes. On several occasions, the SEC staff and 1 have discussed money market funds 
and systemic risk at meetings of the Financial Stability Oversight Council (“FSOC”). In addition 
the SEC hosted a Roundtable on Money Market Funds and Systemic Risk with FSOC in May 
2010. In addition, the FSOC Annual Report published in July 201 1 discussed money market 
funds and recommended that the SEC pursue further structural reform of money market funds to 
reduce money market funds’ susceptibility to runs. In addition, the President’s Working Group, 
which preceded FSOC, published an October 20 1 0 report on money market funds that discussed 
the risks posed by money market funds and outlined the pros and cons of various reform options. 
The SEC requested public comment on that report in November 2010 and continues to analyze 
comments we receive in response to that request for comment. 


CAPITAL FORMATION 

Encouraging capital formation is part of the SEC’s core mission, and yet I think many 
businesses would say it is still difficult to rabe capital. 

Question: What specifically has the SEC done to make it easier for small businesses to 
raise capital? 

Question: How are you using your resources to promote capital formation? 

Response to 2 preceding questions: Over the years the SEC has taken significant steps, 
consistent with its investor protection mandate, to facilitate capital-raising by companies of all 
sizes and to reduce burdens on companies making offerings. From the introduction of shelf 
registration in the 1980s, to the reduction of the eligibility threshold for shelf registration in the 
early 1990s, to modernizing communications and the offering process in 2005, to the 2007 small 
business reforms, the SEC regularly considers and, if appropriate, implements changes to our 
rules to reduce regulatory burdens on the offering process while maintaining important investor 
protections provided under the Securities Act. 


9 



208 


Prior to the enactment of the Jumpstart Our Business Startups Act (“JOBS Act”) on April 5, 
2012, 1 had instructed the staff to take a fresh look at some of our offering rules to develop ideas 
for the Commission to consider that could reduce the regulatory burdens on small business 
capital formation in a manner consistent with investor protection. The staffs review was focused 
on a number of areas, including the number of shareholders and other triggers for public 
reporting, the restriction on general solicitation in private offerings; and restrictions on 
communications in public offerings. The staff was also reviewing the regulatory questions posed 
by new capital raising strategies, such as crowdfunding, and the scope of our existing rules that 
provide for capital raising, such as Regulation A. The Commission’s Advisory Committee on 
Small and Emerging Companies has been considering these topics and providing advice and 
recommendations to the Commission. 

The JOBS Act addresses several of the staff’s areas of focus and therefore it is no longer 
necessary for the staff to review many of these topics. The JOBS Act requires the Commission 
to undertake several rulemakings and studies. The teams that were considering some of the 
capital formation issues addressed in the JOBS Act will shift their focus and put their knowledge 
to work immediately to carry out the mandates of the JOBS Act. 


TIPS, COMPLAINTS, AND REFERRALS (TCR) SYSTEM 

Last year at our hearing I remember bringing up the Tips, Complaints and Referrals 
system. This system is supposed to centralize all tips and complaints so as to help the 
Commission head off another Madoff or Stanford. 

Question; How much money has been spent on this system in total? 

Response; Since this project began in early 2009, the Commission has spent approximately $6.6 
million improving its handling of tips, complaints and referrals. That includes a variety of work, 
including our initial business process review, project planning, transitional system, development 
of the new TCR Intake & Resolution System, database and searching enhancements, and 
substantial efforts toward potential solutions for an automated triage system. 

We are continuing to make substantial improvements to the TCR System and related 
technologies. New technology tools will assist with triage and allow access to information with 
previously unachievable speed and accuracy to assist with earlier detection of fraud or abuse. 
Data integration with other SEC systems and enhanced analytical tools will allow broader 
searches of data sets to reveal suspicious activity by linking data that is not otherwise connected 
today. In addition, the introduction of the agency’s central data warehouse will deliver enhanced 
business intelligence; save time by allowing users to quickly search and access critical data from 
one place; enhance data quality and consistency; provide historical intelligence by allowing users 
to analyze different time periods and performance trends. 
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Question: Can you tell the Committee whether the TCR system operational? 

Response: Yes, the system is operational. In the last two years, the Commission has revamped 
the way it handles TCRs, including the creation of a centralized, integrated TCR System to 
collect, record, and track all TCRs received by the agency. The current TCR system has been 
online since March 14, 201 1 . Prior to the current TCR System, an interim system was utilized 
from February 2010 to March 13, 2011. Both systems were accessible by employees throughout 
the agency and were comprised of front-end web-based intake forms, data repositories and 
workflow systems. 

The current TCR system is fully operational, and includes search capabilities, along with robust 
tracking and audit trails, as well as a comprehensive workflow system, and the ability to annotate 
records and upload additional documents and materials. The TCR system can be accessed by 
authorized personnel in other Divisions, Offices and Regional Offices across the Commission, 
and as such acts as the central repository for TCRs regardless of how or where they come into 
the agency. 

The new TCR System has greatly improved our ability to obtain detailed, relevant information 
from the public and other agencies, while providing SEC staff with workflow tools to better 
correlate, prioritize, assign and track the progress of TCRs from entry into the system, to 
resolution. Importantly, the system also has enhanced the Commission’s ability to eliminate 
silos and share information across its Divisions, Offices and IT systems, leading to greater 
efficiency. 

Question: Have you had its functionality verified by someone outside the SEC? 

Response: A number of independent organizations have assessed the TCR system’s design, 
implementation, risks and controls and business processes. The TCR system design was 
discussed by the Boston Consulting Group in its March 10, 201 1 report entitled U.S. Securities 
and Exchange Commission, Organizational Study and Reform. Additionally, TCR system risks 
and controls are currently being assessed by Cotton & Co. and MyLocalFace, Inc. and the TCR 
system and processes are currently being audited by our independent Office of Inspector 
General. 

Question: How do the complaints get from the RiskFin division to Enforcement? 

Response: Staff in all Divisions and Offices across the agency, including the Division of Risk, 
Strategy and Financial Innovation (RiskFin), have the ability to enter tips and complaints into the 
TCR system. RiskFin is the TCR system administrator (business owner), with responsibility for 
running and maintaining the system. Although RiskFin operates the TCR system, it is used by 
staff in the Division of Enforcement and throughout the Commission. 

The Division of Enforcement is one of the largest users of the TCR system. Most TCRs are 
assessed in the first instance by staff from Enforcement’s Office of Market Intelligence (OMI). 
OMI serves as a central clearinghouse to process and review the tips, complaints and referrals 
that come to the attention of the Commission. As further detailed below, OMI staff conduct an 
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initial review of the TCRs, and, using the TCR system workflow, assign leads to appropriate 
investigative groups, examination staff and other Divisions and Offices throughout the agency. 

In addition, staff in the Office of Compliance Inspections and Examinations use the system to 
input information they glean from examinations to make referrals to Enforcement. They also 
utilize TCR information as part of their processes for selecting exam targets. The Office of 
Investor Education and Advocacy staff also receives regularly allegations of wrongdoing from 
their contacts with investors. Those allegations are then loaded into the TCR system and can be 
searched and accessed by authorized staff from across the Commission. 

Question: How do you guarantee follow up on all tips? 

Response: Nearly all tips, complaints and referrals that originate from outside the Commission 
are reviewed in the first instance by the Division of Enforcement’s Office of Market Intelligence 
(OMI). OMI is staffed with subject-matter experts and professionals with extensive experience 
in accounting, securities markets operations, financial instruments, and all types of investment 
schemes. OMI staff conducts “triage” - an initial, preliminary investigation into the allegations 
received. This process identifies allegations relevant to particular investigative groups (including 
specialty investigative units) and sends new leads to appropriate groups in the Division of 
Enforcement for their consideration. Allegations that are not appropriate for further 
investigation are reviewed by two separate subject-matter experts who must both agree the 
matter should be closed. 

The TCR system allows the agency to centralize the collection and initial review of all tips, 
complaints and referrals received by the Commission. This allows the Division to focus its 
resources on the most promising tips, complaints and referrals to maximize the Commission’s 
ability to protect investors. 

Question: Please explain to the Committee how the system works, both from the side of 
someone submitting a tip and from the side of the SEC receiving the tip? 

Response: TCRs originate from a number of different sources. Members of the general public, 
as well as other law enforcement and regulatory agencies submit tips through an online intake 
form at the Commission’s public website (see upper right corner of http://www.sec. govt . 
Complainants may also mail, fax or email their tips, complaints or referrals directly to the 
Commission for entry by Commission staff through an internal TCR System portal. 

Once entered into the TCR System, every allegation is subject to a tiered system of investigation 
and review. Each tip, complaint or referral is immediately reviewed and “triaged” by an attorney 
in the Division of Enforcement’s Office of Market Intelligence (OMI). At this step, OMI staff 
analyze each TCR to determine how to best route allegations, tips and leads within the 
Commission. OMI staff also carefully examine each TCR to determine whether it should be 
closed because it does not suggest a violation of the Federal securities laws, or fails to meet 
certain investigative thresholds. All closing recommendations are reviewed by at least two 
different experts, and can only be closed by a senior-level attorney. 
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Using the TCR System, OMI staff assign TCRs to appropriate Offices, Divisions, and Regional 
Offices throughout the Commission for further investigation, examination or other purposes. 
Staff throughout the agency use the TCR System workflow to review assigned TCRs, and 
proactively search the system for information relating to investigations, cases and examinations. 
Individual TCR System records are updated and annotated to reflect the staff comments and may 
include investigative findings and recommendations, as well as that matter’s final disposition. 


MADOFFAVHISTLEBLOWERS 

Victims of Bernie Madoff were outraged to learn that not one person from the SEC 
involved in the Madoff investigation was fired. I think we can ail agree that the Madoff 
case showed large holes in the SEC’s investigations as well as bad judgment and lack of 
follow through by SEC staff. After the Inspector General’s recommendations were 
released, you had them reviewed by an outside firm. It seems to me that one of the reasons 
no staff were let go from the Commission in response was because it took so long to 
complete both the IG report and then a review of the recommendations. By the time you 
had something to go on, many of those involved had left the Commission and could not be 
penalized. 

Question: Why did you have the recommendations reviewed by an outside firm? 

Response: To determine if any employees who worked on any Madoff matter had performed at 
a level warranting discipline, SEC management was required to look at how employees 
performed years ago and understand what each employee did and why each employee made the 
decisions or took the action they took (or did not take) in the course of working on Madoff 
matters. SEC management needed to look beyond the OIG’s August 2009 report because the 
report did not make specific findings as to what conduct or performance issues warranted 
discipline. 

The Commission hired the law firm of Fortney & Scott, LLC which has expertise in federal 
employee discipline matters, to gather and review that evidence and to provide SEC management 
its independent view of whether any SEC employees involved in Madoff matters should be 
disciplined. 

Question: Do you do this for most IG reports related to investigations? 

Response: The SEC does not hire outside firms to review most OIG report recommendations. 
For the reasons addressed in response to the proceeding question, the need to hire an outside firm 
was greater in the Madoff matter than in most situations. 

Question: How do you intend to show tangible consequences for negligent staff 
performance within a timely manner in the future? 

Response: The SEC has implemented an Evidence-Based Performance Management System (or 
EBP) for all employees, which is designed to create a performance culture in which the 
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performance and contributions of the workforce are linked to the Commission’s mission. The 
EBP is built on a foundation of performance objectives and competency-based performance 
standards. Performance objectives define what employees are expected to accomplish during the 
performance cycle and are designed to align directly with the Commission's goals. Competency- 
based performance standards define how employees’ work will be accomplished during the 
performance cycle. They describe, in concrete, behavioral terms, the specific expectations for 
the knowledge, skills, and abilities necessary for employees to perform their jobs. We believe 
that the EBP will enable us to identify and address negligent staff performance in a timely 
manner. Where there are lapses in performance that warrant discipline, the SEC will not hesitate 
to impose discipline. 

Question: Can you explain why the SEC decided to keep the one employee who had not 
left the SEC who was recommended for termination? I read this person was kept because 
it would have been damaging to the agency to fire them. What does this mean? 

Response: Fortney & Scott’s independent investigation resulted in a recommendation of 
termination for only one of the remaining employees, but that recommendation stated that a 
downgrade and significant changes in duties would be appropriate if termination would result in 
significant adverse impact on the SEC’s operations. Based on a determination by the employee’s 
supervisors that termination would result in such an adverse impact, the discipline imposed on 
this employee was a reduction in grade and pay, as well as a 30-day suspension without pay. 

That determination is consistent with federal laws governing discipline of federal employees. 
Agencies must weigh numerous factors in determining the penalty imposed in disciplinary cases, 
including mitigating factors such as an employee’s potential for rehabilitation. 

Question: In your Fort Worth office an employee voiced concerns about Allen Stanford in 
1997, two years before the Commission brought action against Stanford. According to the 
New York Times, this employee was demoted and reprimanded for voicing her concerns. 
How have you changed SEC policies and culture so that this does not happen again? 

Response: SEC management has reviewed that situation and has determined that the actions that 
were taken were to address misconduct by the employee unrelated to the Stanford matter and 
were not retaliatory. The SEC has a clear policy that no one can be retaliated against for 
exercising any rights under the federal antidiscrimination or whistleblower protection laws. 

Question; What is your procedure now for employees who voice concerns? 

Response: The SEC’s Whistleblower Protection policy is available for all employees on our 
intranet. The text is as follows: 

From the Chairman: Your Whistleblower Protections, and 
How to Communicate Possible Misconduct 

Our greatest asset as an agency is our people. One of the many reasons the SEC is now 
consistently ranked as one of the top places to work in the federal government is that your rights 
as an individual are fiercely protected, and your judgment about what is proper behavior is 
trusted as an important bulwark of our success. 
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That's why the Commission has protections in place to safeguard you and all employees from 
retaliation for making protected whistleblower disclosures of wrongdoing at the Commission. 
You are specifically protected from retaliation for exercising your rights under any of the Federal 
antidiscrimination or whistleblower protections laws. 

1 am sending this message to remind you that the Commission has protections in place to 
safeguard you from retaliation for making protected whistleblower disclosures of wrongdoing at 
the Commission. The law specifically prohibits the Commission from retaliating against you for 
exercising your rights under any of the Federal antidiscrimination or whistleblower protections 
laws. 

The SEC has issued a "No Fear Act" notice to all SEC employees to provide information about 
your rights and protections under Federal Antidiscrimination, Whistleblower Protection and 
Retaliation Laws. This Notice is available on the SEC website at the following link: 
http://www.sec.gov/eeoinfo/nofear.htm . 

You should also be aware that part of the core mission of the Office of Inspector General (OIG) 
is to investigate wrongdoing in Commission programs or operations exposed by SEC employees. 
The OIG’s investigations provide an independent review of allegations of misconduct, and help 
ensure that Commission staff adhere to the highest standards of ethical conduct. 

The OIG has procedures in place to investigate complaints of waste, fraud, abuse, or violations 
of statute and regulations, as well as to investigate claims of retaliation or reprisal on the basis of 
a disclosure or report of wrongdoing or misconduct. The OIG will treat your complaint as strictly 
confidential upon request. You should also be mindful of your duty to disclose waste, fraud, 
abuse, and corruption to the appropriate authorities. Communicating with the OIG may be an 
alternate, confidential channel of communication that you may use to report wrongdoing or 
misconduct if you fear communicating through the chain of command. In addition, another 
confidential channel of communication may be through a senior management official who, at 
your request, will keep the communication confidential. 

Further, on occasion, the OIG may need to contact you because you may have information 
helpful to an investigation. You must give your full cooperation to the OIG in connection with its 
internal investigations. Such cooperation may include giving testimony and answering questions 
in interviews upon request, subject to your right to invoke the Fifth Amendment privilege against 
self-incrimination if you have a reasonable basis to believe your disclosures could be used in a 
criminal prosecution, or lead to other evidence that might be so used. 

If the OIG discerns that an employee who provided information to SEC management or the OIG 
is vulnerable to reprisal, the Inspector General may conduct an informal or formal inquiry or 
investigation to determine if reprisal has occurred or is taking place. If the evidence warrants, the 
OIG may issue a report of investigation with recommendations to management designed to 
protect the employee from any further retaliation and may consider making a referral to the 
Office of Special Counsel. 


15 



214 


If you believe you have been or are being retaliated against for having disclosed alleged 
wrongdoing or mismanagement, you may file a complaint with the Office of Inspector General 
by calling at (202) 551-6061, or sending an e-mail to oig@sec.gov. You should also contact the 
Office to report allegations of waste, fraud, abuse, corruption, or violations of statutes and 
regulations by SEC employees or contractors. 

Question: Can employees submit concerns through the TCR system? 

Response: Employees can submit complaints that are handled in the TCR system. However, the 
TCR system is for complaints that address potential violations of the federal securities laws or 
investor harm, as well as the conduct of public companies, securities professionals, regulated 
entities and associated persons, and internal and external referrals of misconduct. It is not for 
complaints about SEC decisions or policies or SEC personnel (unless alleging a securities law 
violation). Employees who have concerns about SEC decisions or policies or SEC personnel can 
follow the procedures described in the policy provided in response to the preceding question. 


BCG REPORT 

It is my understanding that you have staff working on almost 20 “workstreams” generated 
from the BCG report. 

Question: What specific, concrete examples can you give us of useful structural changes 
that have some from the BCG report? 

Response: On March 30, 2012, SEC staff transmitted to Congress the second of four Dodd- 
Frank Act mandated reports on the implementation of the recommendations for organizational 
reform. The report, titled “Report on the Implementation of SEC Organizational Reform 
Recommendations,” (the “March 2012 Implementation Report”) is available on our website: 
httn://www.sec.gov/news/studies/2012/secorgrefonnreDort-2012-df967.Ddf . 

The March 2012 Implementation Report highlights many of the on-going reform activities and 
changes being implemented under the Mission Advancement Program (MAP) initiative. MAP 
was established to provide a framework for the SEC to systematically evaluate and implement 
the BCG report recommendations throughout the agency. The considerable progress made under 
this initiative is a direct reflection of the collaboration of SEC leadership and staff. The March 
2012 Implementation Report provides a detailed discussion of the agency’s transformation 
activities, but some of the notable accomplishments toward optimizing the agency’s 
organizational structural include: 

• Redesigned the Office of Information Technology to better serve our staff. 

• Established a Continuous Improvement Program to identify areas where the agency can be 
more efficient in its use of resources. 
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• Identified process, policy and procedure improvement opportunities within mission 
support functions such as the Office of Human Resources, Office of Acquisitions, and Office 
of Financial Management; and in mission organizations such as Investment Management. 

• Developed a surge capacity strategy to enhance our capability to respond to and manage 
unexpected market events. 

• Conducted a comprehensive review of activities within the divisions and offices and created 
a framework for evaluating possible changes to high-priority activities. Currently 
analyzing 20 of the most impactful activities for future modification or revision. 

• Established the SRO Dashboard of Noteworthy Filings to identify issues raised by 
particular filings that impact the markets and investors and serve as a tool to track progress 
on statutory deadlines and upcoming Commission action dates. 

• Identified opportunities to strengthen relationships, enhance communications, and decrease 
risk in how the agency interacts with Self-Regulatory Organizations (SROs). As a first step, 
in January 2012, the SRO Roundtable Conference brought SEC and SRO leaders together 
to discuss ways to improve coordination and strengthen communications. On-going dialog 
will lead to more effective engagement, a better understanding of roles and responsibilities, 
and improved industry oversight. Conducted comprehensive baseline examinations of the 
SROs. 

• Initiated a review of existing delegations of authority to improve Commission/Staff 
interaction. 

• Validated the Enforcement Division’s opportunities to enhance effectiveness and efficiency 
regarding staffing allocations, structure and reporting lines and recognition; reducing 
administrative burdens and streamlining processes; addressing IT challenges; and identifying 
opportunities to enhance collaboration and communications with other SEC Offices and 
Divisions. 

• Implemented a new governance model for the National Exam Program (NEP), improved 
training through the SEC University, and established an Exam Risk Liaison in each regional 
office. These individuals meet monthly with the new Office of Risk Analysis and 
Surveillance staff to ensure continued dialog of information and knowledge. 

• Established the Office of the Chief Data Officer to improve our use of shared data and 
standardizing data policies. 


Question: Have all of these been implemented? 

Response: Significant BCG report recommendations regarding structural and process changes 
have already been implemented across the SEC. The following chart reflects implementation 
status. We recognize, however, that meaningful organizational improvement will continue to 
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require prolonged effort over several years. Further, the SEC plans to continue to leverage the 
momentum created by the BCG report and observations by stakeholder groups to continue to 
focus on future organizational improvements. 
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f^iicstioii; Are jicople working on BCG report meeting with stakeholders like Division 
heads and commissioners? 

Response: A'es, A number of SEC Division Directors played a significant role in the overall 
BCG recommendation process. For e.xaniple, under MAP a total of 1 7 workstreams were 
established — each workstream was led by an SEC Division Director. As a workstream lead, 
each Division Director was responsible for articulating a vision and strategy, and was ultimately 
accountable for the accomplishment of the work stream's activities. Although several Division 
Directors empowered their organization’s Managing Executive to support the day-to-day 
management of the workstream, each Division Director was provided routine updates, 
accomplishments, and next steps. 

In addition to MAP. the SEC established a governance structure called the Executive Steering 
Committee (ESC). This committee is chaired b> the SEC's Chief Operating Ofllccr, who serves 
as the MAP Executive Sponsor, and membership includes Division Directors, Managing 
Executives, and staff from across the agency, including from the Chairmanfs Oflke. The ESC 
provides governance, oversight, and transparency for all BCG related analysis and subsequent 
implementation activities. Since June 201 1. the committee has met monthly to review critical 
program decisions, risks, and issues. Additionally, the BSC analyzes priorities and reviews and 
approves recommendations brought forward by the workstreams. Once the ESC approves the 
recommendations, the recommendations are sent to the Commissioners for review and comment. 
Final approval is reserved for the Chairman, 

Regarding meetings with the Commissioners, MAP participants have provided opportunities for 
briefings to Commissioners and their counsels, in addition. Commissioner counsels have been 
invited to participate in MAP progress and next steps meetings. 

Question; It is my understanding that much of the work related to implementing the BCG 
report recommendations is done by contractors. How much money is being spent on 
contractors, per month, related to BCG reforms? 
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Response: The MAP initiative was established in May 2011. Since that time, the monthly cost 
of contractor support has averaged $862,000, with costs peaking during the highest period of 
activity by all of the workgroups in late 2011. In March 2012, contractor support for the 
majority of the workstreams was scaled back and is currently running approximately 
$1 10,000/month. This level of funding allows a Program Management Office (“PMO”) to 
support those workstream activities and projects continuing to operate by providing targeted 
subject matter expertise, and functional support. In addition, the current PMO provides 
performance tracking, reporting, and Executive Steering Committee meeting support/facilitation. 

Question: How many contractors do you have currently working on this? 

Response: Contractor support related to BCG has been active since May 2011. In that time, 
the average monthly contractor count has been roughly 34 full time equivalents (FTEs). In 
March 2012, the support contract was significantly scaled back to approximately 4 FTE. 
However, a new contract action is being processed and is anticipated to be awarded in May 2012. 
Once that contract vehicle is in place, the number of contractors may increase. 

Question: Have you evaluated your use of contractors to implement reforms? 

Response: Within weeks following the March 1 0, 20 1 0, publication of the BCG report titled 
“U.S. Securities and Exchange Commission: Organizational Study and Reform,” the SEC 
mobilized resources to support the recommended reform activities, including appointing the SEC 
Chief Operating Officer as the Executive Sponsor to provide leadership to the overall process. In 
evaluating how to operationalize the BCG recommendations it was immediately apparent that the 
SEC lacked the internal capacity to manage a large scale organizational/ infrastructure effort 
suggested in the BCG report. The agency did not have staff with requisite skills and experience 
(e.g., process improvement, organizational analysis, operational risk, eost benefit analysis, 
human capital strategy/management, and data management) to provide the level of expertise 
necessary to ensure a successful transformation. Complicating matters were the added resource 
constraints presented by the continuing resolution, very limited ability to hire, and a mandate to 
enact a multitude of new requirements under the Dodd-Frank Act. 

As a result, in May 2011, after a competitive contract award process was conducted, which 
included the technical review of several proposals, the SEC awarded a contract to Booz Allen 
Hamilton (“BAH”). Under this award, BAH was hired to (1) staff a Program Management 
Office (“PMO”) - a key recommendation included in the BCG report as it was recognized by 
BCG that such an effort would require a dedicated PMO and (2) provide subject matter expertise 
and functional support. Specifically, BAH provided the SEC with high level consulting services 
on topics including: organizational transformation and design; implementation plan 
development; business process modeling; human capital management; operational risk 
management; and change management/communications. In addition, they supported the 17 
individual workstreams by conducting research and managing volumes of workstream artifacts 
and documentation. 

Ultimately, the SEC leveraged consultant support to assist in the analysis and operationalizing of 
our vision to transform into a more effective and efficient agency, better equipped to meet the 
demands of our expanding mission. Having completed the initial stages of review and analysis. 
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the level of activity related to this initiative is expected to be reduced in FY 2012. SEC staff and 
management time to devote to this initiative will continue to be in short supply, and future 
phases of implementation are likely to require levels of funding that must be directed at other 
agency priorities at this time. For this reason, future contractor activity will be focused on a 
limited number of projects based on an assessment of their relative potential for operational 
impact or cost savings. In the coming months, the workstreams will continue to assess the 
changes suggested by BCG to refine and identify those that would provide the most benefit to the 
SEC and the public. 


IMPROPER DESTRUCTION OF DOCUMENTS 

As the agency in charge of making sure companies do not improperly destroy records, it is 
deeply concerning that the SEC was found to have been improperly destroying records 
related to SEC investigations for almost 20 years. 

Question: What procedures — such as education and training — have you put in place to 
make sure this does not happen again? 

Response: First, we’d like to make clear that the SEC was not “found to have been improperly 
destroying records relating to SEC investigations.” The Office of Inspector General report to 
which these questions refer (OIG No. 567, October 201 1) did not concern records of SEC 
Enforcement investigations. Rather, it addressed documents relating to “Matters Under Inquiry” 
(MUI), which the report explained are “pre-investigation inquiries” that are distinct from formal 
investigations. Under a policy that was in effect prior to July 20 1 0, documents relating to MUIs 
that were closed without becoming investigations were not required to be retained. However, 
electronic records of those MUIs were retained. The OIG did not find evidence of an improper 
motive behind this policy, and is not aware of any particular Enforcement investigation that was 
hampered by the policy. The policy was changed in July 2010 to require that MUI-related 
documents be treated in the same manner as documents concerning Enforcement investigations. 

The MUI document retention policy addressed in the OIG report was discontinued in July 2010, 
more than a year before the OIG report was issued. A revised policy was disseminated to SEC 
staff and incorporated into Enforcement’s procedures for closing investigative files. In 
September 2011, pending approval by the National Archives and Records Administration of a 
new retention schedule for Enforcement records, the Division of Enforcement implemented a 
policy to retain indefinitely all documents and records created, received, or maintained for all 
Enforcement matters (including MUIs, investigations, and litigation). 

Question: Have all of the IG’s recommendations been implemented? 

Response: Three of the four OIG recommendations have been implemented. The fourth 
recommendation is to “[w]ork with the SEC's Office of Records Management Services and 
NARA to determine which MUI and investigative records are legally required to be retained.” 

As described below, we have made substantial progress in implementing this recommendation. 
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Question: Has the SEC been working with the National Archives to preserve all documents 
that are required by federal statute to be preserved? 

Response: The SEC has been working closely with the National Archives to schedule all 
records related to SEC investigations for preservation as required by federal statute. The SEC’s 
ongoing collaboration with the National Archives includes: multiple meetings; reviews and 
appraisal of SEC investigative records by the National Archives; and the exchange of drafts and 
comments on a revised Division of Enforcement Records Retention Schedule between the 
agencies. This ongoing coordination with the National Archives is designed to preserve SEC 
records as required by federal statute. 


ENFORCEMENT ACTIONS 

You have stated that the SEC brought the most enforcement cases ever this past year. I am 
curious as to how many of them were substantive proceedings. 

With respect to the first five questions below, please respond with respect to the fiscal year 
ending September 30, 2011 and separately for each of the preceding four fiscal years 
ending September 30, 2011, 2010, 2009, 2008, and 2007: 

Question: How many proceedings for denial, suspension, or revocation of trading 
authority did the Commission authorize against separate and independent issuers under 
section 12(j) of the Exchange Act? Identify how many of these proceedings were brought 
against an issuer that had been the subject of an earlier Commission proceeding under 
section 12(k) of the Exchange Act? 

Question: How many emergency trading suspension proceedings did the Commission 
authorize against separate and independent issuers under section 12(k) of the Exchange 
Act? 

Question: How many separate proceedings under section 15(b) of the Exchange Act, 
section 203(e) or (f) of the Advisers Act, any similar provision in the federal securities laws, 
or Rule 102(e) did the Commission authorize when the Commission had earlier authorized 
an enforcement proceeding against the same person for a violation of the federal securities 
laws? 

Question: How many enforcement proceedings authorized by the Commission were 
settled at the time of initiation? How many were settled within one year? How many were 
settled within three years? 

Question: In how many enforcement proceedings brought by the Commission did the 
district court or administrative law judge grant in whole or in part a motion to dismiss, a 
motion for summary judgment filed by the defendant or respondent, or a final judgment or 
initial decision in favor of the defendant or respondent? 
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Response to 5 preceding questions: 

All of the enforcement actions brought by the Commission are substantive proceedings targeting 
serious violations of the federal securities laws. The actions filed by the Commission last fiscal 
year were some of the most complex we have brought in recent years, addressing a wide range of 
misconduct and difficult-to-detect schemes in the securities markets. In particular, our cases 
addressed misconduct related to the financial crisis, systemic insider trading by hedge fund 
managers and other market professionals, and increasingly prevalent fraudulent conduct by 
investment advisers and broker-dealers. 

Our cases stemming from the financial crisis tackled misconduct in the marketing and sale of 
collateralized debt obligations, false valuations of subprime mortgage securities, and senior 
executives at firms who mislead investors about the deteriorating financial condition at their 
respective companies. These financial crisis-related actions concern some of the most complex 
products and sophisticated conduct ever investigated by the Division and, to date, have resulted 
in charges against more than 100 individuals and entities with orders for more than $2 billion in 
penalties, disgorgement, and other financial relief. 

Our actions against investment advisers included many significant cases, such as our actions 
against AXA Rosenberg, a large advisory firm, and its founder for concealing a significant error 
in the computer code of a quantitative investment model used to manage client assets; Merrill 
Lynch for misusing customer order information to place proprietary trades; and “dark pools" and 
other alternative trading systems with misconduct related to their trading systems and 
disclosures. We also brought actions charging investment advisers for undisclosed conflicts of 
interest, false valuation of assets, misappropriating client funds, and abusing “side pocket” 
arrangements. The increase in our actions last year against investment advisers stems from the 
prominent role that these investment professionals play in managing about $48 trillion of the 
investing public's assets, and our commitment to ensuring that they abide by their fiduciary 
duties, make clear and accurate disclosures to their clients, and uphold the interests of their 
clients above their own. 

The upswing in our insider trading cases included several actions addressing systemic and 
organized insider trading by hedge fund managers and other investment professionals. Our cases 
in this area included several actions against traders involved in the expert networks trading 
scheme and additional cases resulting from our investigation of Raj Rajaratnam and his hedge 
fund. Galleon Management, one of the largest and most pervasive insider trading networks ever 
uncovered. We also brought actions against a former NASDAQ managing director for trading 
on confidential information he wrongfully obtained in advance of market-moving public 
announcements, a corporate board member of a major energy company and his son for trading on 
confidential information about an impending takeover of the company, and an FDA chemist who 
traded ahead of drug approval decisions. 

We also continued to vigorously enforce the Foreign Corrupt Practices Act by charging issuers 
and individuals for paying bribes to foreign officials in order to obtain or retain business. Our 
FCPA enforcement actions have addressed misconduct occurring throughout the world. 
Notwithstanding the global nature of the program and the challenges presented by investigating 
overseas conduct, the SEC brought twenty enforcement actions for FCPA violations last fiscal 
year, including significant actions against Johnson & Johnson and Alcatel-Lucent. Johnson & 
Johnson was charged for bribing public doctors in several European countries to w'in contracts 
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for their products and paying kickbacks to Iraq to illegally obtain business. Johnson & Johnson 
agreed to pay $70 million to settle cases brought by the Commission and the criminal authorities. 
Alcatel-Lucent was charged for using consultants who performed little or no work to funnel 
bribes to government officials in Latin America and Asia to win contracts. Alcatel paid $137 
million to settle the charges filed by the Commission and the Department of Justice. 

As in prior years, the Commission last fiscal year issued orders de-registering certain securities 
pursuant to Section 12(j) of the Exchange Action and suspending trading in certain securities 
pursuant to Section 12(k) of the Exchange Act." While securities de-registrations pursuant to 
Section 1 2(j) are counted in our fiscal year totals of filed enforcement actions, independent, 
standalone trading suspensions pursuant to Section 1 2(k) are not included. Both of these 
remedies serve important Enforcement programmatic goals and provide critical protections to 
investors. Issuers with delinquent filings are highly susceptible to becoming corporate shells that 
can be used by fraudsters in pump-and-dump schemes. Corporate shells can be sold and 
repurposed via a reverse merger into a publicly traded issuer with a new name and new ticker 
symbol, thereby allowing fraudsters to issue, sell, and promote securities in the new company to 
an unsuspecting public without the regulatory scrutiny normally imposed on entities bringing 
new securities to the market. One of the best and most effective ways to stop this significant 
source of fraud is to render the corporate shells inert, which is what our de-registration actions 
under Section I2(j) and trading suspensions under Section 12(k) are designed to achieve. The 
Enforcement Division’s delinquent filings group is dedicated to identifying stale issuers and 
bringing de-registration actions and trading suspensions before corporate shells can be 
repurposed or hijacked for fraudulent purposes. 

The SEC's Cross Border Working Group, an inter-Divisional, proactive risk-based initiative 
focused on U.S. companies with substantial foreign operations, also used the critical relief 
afforded by Sections 12(i) and 12(k) for the benefit of investors last fiscal year. A particular 
focus of the Cross Border Working Group has been the increasing number of Chinese companies 
who have accessed the U.S. securities markets via reverse mergers. The Cross Border Working 
Group brought several 1 2(j) actions. 1 2(k) trading suspensions, and other actions targeting 
financial reporting violations w ith many of these issuers. 

Our enforcement actions last year also included administrative proceedings in which the 
Commission barred or suspended law-breaking securities professionals from working in the 
securities industry or from practicing or appearing before the Commission. The standard 
predicate for obtaining a bar or suspension is a final judgment in a district court action enjoining 
the individual whom we are seeking to bar or suspend from future violations of the federal 
securities laws. Once enjoined, we may move administratively to impose an industry or 
Commission bar or suspension. This relief is only available in an administrative proceeding 


■ Under Section I2(j) of the Exchange Act. the Commission may revoke the registration of a security' if an issuer 
fails to provide timely and accurate information to investors. Importantly, once a registration is revoked, no broker- 
dealer or national securities exchange can execute a trade in the stock unless the company files to re-register those 
securities. Similarly, Section 12(k) of the Exchange Act provides a mechanism for the Commission to suspend 
trading temporarily in slocks of companies that have failed to provide investors with current and accurate 
information. 
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before the Commission; we have no alternative but to file administrative proceedings to get this 
important relief. 

Administrative proceedings imposing industry or Commission bars and suspensions protect 
investors from recidivists and are critical to the Commission's ability to deter Future misconduct 
by investment professionals, accountants, and attorneys. In some instances, the industry bar or 
suspension is the most meaningful and significant component of the relief that we obtain. 
Because defendants in our enforcement actions are frequently reluctant to agree to industry bars 
and suspensions, these remedies are often vigorously contested. We must either prevail in tough 
settlement negotiations insisting on this relief or prevail in litigation to obtain the predicate 
injunctive order that allows us to impose the administrative bar. The increase in the number of 
such administrative proceedings in recent years is due to several factors, including growth of the 
Division, the concerted and deliberate effort by the Division to focus on misconduct by 
investment advisers and other market professionals, the prioritization of actions that contributed 
to the financial crisis, the increase in systemic insider trading by securities professionals, and 
enhanced scrutiny on market structure issues. 

We take our responsibility to enforce the federal securities laws and impose remedial sanctions 
with a gravity that reflects the public trust placed in this agency. As set forth above, all of these 
actions address risks and abuses that we see in the market, advance significant programmatic 
objectives, and, most importantly, provide critical protections to investors. 

Finally, you have asked for data concerning enforcement actions settled at initiation and at other 
times post-filing as well as data concerning the dispositions of litigated enforcement cases at 
various stages of litigation (e.g., the granting of a motion to dismiss or a motion for summary 
judgment). We do not track the information in the manner in which you have requested. 
Nevertheless, we are working on developing the capability to measure the number of 
enforcement actions that are filed on a settled basis. Our preliminary research in this area 
indicates that more than half of our enforcement actions are brought as settled matters. 

For answers to your specific que.stions concerning actions filed pursuant to Section 12(j), I2(k). 
and Sections 15(b), t5B, and 17A of the Exchange Act; Section 203 of the Advisers Act; and 
Rule 102(e) of the Commission's Rules of Practice, please see the tables below. 

Number of Actions Filed Pursuant to Section I2(i) of the Exchance Act 


1-^ 



l-Mari ll 4 if>iiTHiKiit \rtioirs 

2011 


630 

7,35 

2010 

106 

596 

681 

2009 

92 

417 

664 

2008 

111 

479 

671 

2007 

53 

184 

656 
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Number of Administrative Proceedines Initiated Pursuant to Sections 15(b). i SB. and 17A of the 
Exchange Act: Section 203 of the Advisers Act: and Rule 102(e) of the Commission's Rules of 
Practice ’ 





20ii 

237 

735 

2010 

224 

681 

2009 

142 

664 

2008 

171 

671 

2007 

148 

656 


Number of Trading Suspensions Issued Pursuant to Section 12( k'i ol'the Exchange Act ’* 


FiKid 1 

Vw 


2011 

276 

2010 

2.54 

2009 

192 

2008 

189 

2007 

94 


The tables above indicate that the increase in the number of 1 2(i) orders and administrative 
proceedings imposing bars and suspensions reflects, in part, the proportional inerease in the 
number of enforcement actions filed and the FTE increase in the Enforcement Division during 
the same time period, in addition, as noted above, standalone trading suspensions issued 
pursuant to Section !2(l<) of the E.xchangc Act are not counted at all in the Commission's fiscal 
year 201 1 total of 735 filed enforcement actions. 


EXAMINER/EXAMINATION ACTIONS 

Question: Please provide the number of examinations performed by Commi.ssion staff for 
the fiscal year ended September 30, 2011, w ith separate counts for the number of 
examinations conducted of broker-dealers, investment advisors, transfer agents, SROs, and 


’ The Commission is authorized under the relevant prov!sion.s of Sections 15t b). 15B. and !7A of the Exchange Act 
and Section 20.t of the .Advisers Act to initiate administrative proceedings barring or suspending associated persons 
from associating with any regulated entity in the securities industry. Under Rule 1 02(e) of its Rules of Practice, the 
Commission is authorized to issue orders suspending or barring persons from appearing or practicing before it under 
certain circumstances. 

^ We do not currently track the number of issuers whose registrations were suspended or revoked pursuant to 
Exchange .Act Section i2(i) who were the subject of a prior trading suspension issued pursuant to Exchange .Act 
Section 12(k). 
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other entities subject to Commission oversight (whether examined by the Office of 
Compliance Inspections and Examinations, Division of Trading and Markets, the Division 
of Investment Management or other group)? 


Response: 

o Broker-Dealer Examinations: 408 

o Investment Adviser Examinations: 1,004 

o Investment Company Complex Examinations; 1 12 

c Transfer Agent Examinations: 46 

o SRO Program Inspections: 73 

o Clearing Agency Examinations: 6 

o NRSRO Examinations: 1 1 


Question: In its report dated January 201 1 under section 914 of the Dodd-Frank Act, the 
Commission noted that from 2008-2010 the number of examiners grew from 425 to 460 and 
the ratio of examiners to registered advisors remained approximately the same over that 
period of time. Yet, during this time the number of examinations declined by 
approximately one-third. What explains this decrease? 

Response: The number of advisers examined each year is dependent on a number of factors, 
including the types and scope of examinations conducted in each year, program priorities, as well 
as stalTing levels. While it is difficult to isolate one specific factor, there are likely a number of 
reasons for the decline in this specific period, including: 

(1) In the latter period staff were conducting more risk-based and cause examinations, 
seeking to focus on high-risk activities engaged in by registrants. Examinations that 
focus on high-risk firms tend to find significantly more issues, and therefore take more 
time and resources to complete. 

(2) The Commission’s Tips Complaints and Referrals system became more robust in the later 
period, helping to drive the strategic move to more risk-based and cause examinations, 
and improving the staff s ability to correctly identify which products and business 
practices to select for examination: 

(3) New regulations adopted by the Commission, w hether as a result of mandates under the 
Dodd-Frank Act or other initiatives, in areas such as custody, money market fund reform, 
etc., expanded our review work; and 

(4) Firms and products grew significantly more complex throughout this time period, as new 
products were created, firms entered new business lines, and firms merged (a process 
accelerated by the 2008 financial crisis). 


SECURITY-BASED SWAPS 

Section 713 of Dodd-Frank directs the SEC and CFTC, by exemption, rule, or regulation, 
to permit the commingling of security-based sw aps (single-name CDS) with index-based 
CDS into a single account (“portfolio margining”). While the SEC and CFTC have 
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approved portfolio margining for clearinghouse members, they have not yet done so for 
buy side end users. 

I understand there is a pending request before the Commission asking for an exemption to 
permit portfolio margining by end users in an account overseen by the CFTC. I also 
understand that approving the exemption is critical to ensuring that end users utilize a 
central clearing process. 

Question; Can you comment on the Commission’s progress in implementing this request, 
or if the Commission has identified any policy issues that stand as an impediment to the 
granting of this request? 

Response: The SEC, along with the Commodity Futures Trading Commission (“CFTC”), has 
received a request for exemptive relief from I 


Portfolio margining can offer many benefits to investors and the markets, including promoting 
greater efficiencies in clearing by taking a more comprehensive view of an investor’s portfolio. 
Facilitating portfolio margining for customer-owned products that operate under different 
regulatory regimes, however, also presents certain issues and risks that require careful 
consideration. Customers of clearing members, for example, may wish to consider the 
differences and even select between the segregation requirements and customer protections 
afforded a securities account subject to the Securities Exchange Act and the requirements and 
protections afforded a swap account subject to the Commodity Exchange Act. We also are 
mindful of the need to guard against the creation of incentives to compete for customer business 
by unduly lowering margin levels. The staffs of the SEC and the CFTC have been working 
closely together to consider the request and have made substantial progress in addressing these 
types of issues. The SEC staff recognizes that facilitating portfolio margining by customers is an 
important initiative, and the staff is striving to complete our collaborative review with the CFTC 
staff in a timely and efficient manner. 


REGULATION D 

Regulation D of the Securities Act contains a prohibition on marketing activities by certain 
financial entities. The House of Representatives has passed legislation, H.R. 2940, which 
would ask the SEC to revise this prohibition, especially since Regulation D appears to 
restrict the ability of these firms to correct inaccurate reports in the media, implement 
measures that improve transparency and provide more detailed information about their 
activities to the public. 

Question: Do you believe, as it is now used, that this provision of Regulation D unduly 
restricts information which ought to be available to investors? 
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Question; Are some firms subjected to unfair restrictions on their ability to protect their 
public images or to correct inaccuracies in the public record? 

Question: If the SEC were to contemplate changing this rule in the absence of legislation 
from Congress, what process would the agency use to effect this revision? 

Question: What do yon expect the scope of the changes would include? 

Question; If planned, what would you anticipate the timing of any changes to be? 

Response to 5 preceding questions: The Commission and staff have acted over the years to 
provide increased certainty in connection with private offerings by adopting safe harbor rules, 
such as Rule 506, and providing guidance with respect to the scope of Securities Act Section 
4(2) and the restriction on general solicitation and advertising. Recognizing the increased use of 
the Internet and other modem communication technologies in private offerings, the staff has 
issued no-action letters providing issuers with flexibility to use modem eommunication 
technologies without the staff recommending enforeement action regarding the general 
solicitation restriction. 

Prior to the enactment of the JOBS Act, I had asked the staff to review the restrictions our rules 
impose on communications in private offerings, in particular the restrictions on general 
solicitation. The staff had been preparing a concept release for the Commission’s consideration, 
through which it would seek the public’s input on the advisability and the costs and benefits of 
retaining or relaxing the restrictions on general solicitation. 

As you know, the JOBS Act requires the Commission to revise its rules to permit general 
solicitation in offerings under Rule 506 of Regulation D, provided that all purchasers of the 
securities are accredited investors. In connection with that rulemaking, that statute provides that 
our rules shall require issuers to take reasonable steps, using methods as determined by the 
Commission, to verify that purchasers of the securities are accredited investors. We will take up 
this rulemaking project as quickly as possible. 


Questions for the Record Submitted by Congressman Jo Bonner 
THE VOLCKER RULE 

I am aware that some of my colleagues in the House and Senate, including Senators 
Merkley and Levin, and Representatives Biggert and McCarthy, as well as a number of 
insurance companies and trades, have stated in their comment letters that statutory 
interpretation of the Voicker Rule allows insurance companies the ability to invest in 
covered funds according to state insurance law. Additionally, the Dodd-Frank Act clearly 
states that the Voicker Rule should accommodate the business of insurance. 
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I am concerned that the proposed rule does not capture Congressional intent or follow the 
statute - by only exempting from Voicker an insurance companies’ ability to engage in 
proprietary trading - while not extending the exemption for investment in covered funds. 

Cutting off the ability of insurance companies to make investments in covered funds would 
directly impact my constituents who depend on insurance products to guarantee protection 
from uncertainties in life. The goal of the Voicker Rule clearly was not to make retirement 
or long-term care more costly for Americans; but that would be the result if regulators 
embrace the proposed rule as-is. 

Question: After reviewing the letters received and noting the bi-partisan views of my 
colleagues, can you give us your thoughts on whether there is any flexibility within the 
statute, which would allow the Agencies to extend the exemption to allow insurers to invest 
in covered funds? 

Response; The proposed rule expressly includes an exemption from the general prohibitions on 
proprietary trading investments in certain securities by an insurance company through its general 
account but it does not exempt investments in covered funds. The proposed rule followed the 
approach of the statute, which permits a banking entity that is a regulated insurance company to 
engage in proprietary trading in certain securities through the insurance company’s general 
account but does not provide similar relief to investments in covered funds. The statute does, 
however, provide the Commission and the financial regulators flexibility in providing exemptive 
relief; one such exemption would require each agency to find that an activity “would promote 
and protect the safety and soundness of the banking entity and the financial stability of the 
United States.” 


Questions for the Record Submitted bv Congressman Kevin Yoder 
CONFLICT MINERALS 

Concerns have been raised regarding the proposed rule that is anticipated from the SEC 
based on S. 1502 enactment. 

Question: Will the SEC rule attempt to address and prevent the continuation of the de- 
facto embargo that has been identified by the UN Group of Experts on legitimate minerals 
trade from the region since the passage of S. 1502? 

Response: Section 1 502 of the Dodd-Frank Act (“Conflict Minerals Provision”) amends the 
Exchange Act by adding new Section 13(p), which requires the Commission to promulgate 
disclosure regulations regarding the use of conflict minerals from the Democratic Republic of the 
Congo (“DRC”) and adjoining countries (together with the DRC, “DRC countries”). Congress 
noted that Section 13(p) was warranted because the exploitation and trade of conflict minerals 
originating in the DRC is helping to finance conflict characterized by extreme levels of violence, 
particularly sexual- and gender-based violence, and contributing to an emergency humanitarian 
situation. Accordingly, the Commission proposed rules that would implement the requirements 
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of the Conflict Minerals Provision. 

The Commission seeks to promulgate a final rule in a manner consistent with Congress’s intent. 
The Commission and its staff understand the importance of adopting the final rule as soon as 
possible to provide certainty and permit market participants to begin to implement procedures to 
comply with the new requirements. In this regard, the staff continues to work actively on 
developing final recommendations for the final rule that are consistent with the language and 
purpose of the Conflict Minerals Provision and will result in greater transparency regarding 
conflict mineral sourcing. 


Question: Will SEC provide a phase-in of the rule to allow adequate transition time for 
the development of reliable transparency and reporting systems, including the certification 
of smelters for all four minerals? 

Response: The Conflict Minerals Provision states that a person covered by the disclosure 
requirements (“described person”) must disclose its conflict minerals information annually 
beginning with its first full fiscal year that begins after the date of promulgation of the final rule. 
The proposed rules did not include a phase-in provision, although the Commission requested 
comment on this. Several commentators raised concerns about the feasibility of preparing the 
required disclosure in the near term because of the current stage of development of the supply 
chain tracing mechanisms. A number of commentators also indicated that it would not be 
possible for many described persons to determine the origin of their conflict minerals with 
certainty in the near future due to their inability to map their supply chain during that period. 
Other commentators recommended that the final rule not include a phase-in period. All the input 
received is helpful to the staff as it develops recommendations for an effective final rule, and it is 
considering this issue carefully. 


Question: Will SEC establish a temporary “indeterminate origin” category so that 
companies will not be forced to misleadingly label all material from the DRC region as 
conflict minerals due to the current lack of reliable transparency in the supply chain? 

Question: Will the SEC establish a temporary “indeterminate origin” category without 
requiring burdensome, audited Conflict Minerals Report that would and produce no useful 
information for investors and encourage furthering of the de-facto ban in the absence of 
reliable transparency? 

Response to 2 preceding questions: Under the proposed rules, a described person unable to 
determine that its conflict minerals did not originate in the DRC countries after a reasonable 
country of origin inquiry would be required to describe the products containing those conflict 
minerals as not “DRC conflict free” because the person would not have determined that the 
products satisfied the statutory definition of “DRC conflict free.” Under the statute and proposed 
rules, “DRC conflict free” is defined to mean that the products do “not contain conflict minerals 
that directly or indirectly finance or benefit armed groups in the” DRC countries. 
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A number of commentators, including some members of Congress, agreed with this approach. 
Conversely, other commentators, including other members of Congress, indicated that the final 
rule should allow described persons unable to determine that their conflict minerals did not 
originate in the DRC countries to state only that they are unable to determine that their products 
are “DRC conflict free,” or provide similar disclosure, due primarily to the negative implications 
of stating that products containing such conflict minerals are not “DRC conflict free.” The 
thoughtful feedback has been useful as the staff continues to develop final recommendations 
regarding the final rule. 

Similarly, the proposed rules would require a described person unable to determine that its 
conflict minerals did not originate in the DRC countries to provide a Conflict Minerals Report 
that included an independent private sector audit. Again, some commentators suggested that 
such persons should not be required to submit an audited Conflict Minerals Report, whereas 
other commentators disagreed. The staff is considering all input into this issue as it develops its 
final recommendations. 


Question; Will the SEC provide guidance on due diligence consistent with the OECD Due 
Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and 
High-Risk Areas, and not require a company to track and trace minerals throughout its 
complete supply chain? 

Response: The Conflict Minerals Provision specifically requires persons covered by the 
disclosure requirements to disclose the due diligence they exercised on the source and chain of 
custody of their conflict minerals. The proposed rules would require a described person to 
exercise due diligence regarding the supply chain determinations in its Conflict Minerals Report. 
Other than requiring that the due diligence be reliable (as required by the Conflict Minerals 
Provision), the proposed rules would not dictate the standard for, or otherwise provide guidance 
concerning, the due diligence that a described person would be required to use. Instead, the 
proposed rules would require a person to disclose the due diligence it used in making its 
determinations, such as whether it used any nationally or internationally recognized standards or 
guidance for supply chain due diligence. A number of commentators have suggested that the 
Commission should look to the Organisation for Economic Co-operation and Development’s 
(“OECD”) Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict- 
Affected and High-Risk Areas as the standard for conducting the provision’s required due 
diligence. The staff will consider these and all comments in making recommendations for the 
final rule. 


Question: Will the SEC encourage recycling by allowing reasonable inquiries to verify 
recycled and scrap metals (as opposed the proposed rule which would require the 
preparation and audit of a burdensome conflict minerals report for recycled materials)? 

Response: The Conflict Minerals Provision does not distinguish between conflict minerals 
from recycled or scrap sources and those from original sources. The proposed rules would, 
however, allow for different treatment of conflict minerals from recycled and scrap sources. 


33 



232 


Under the proposed rules, if a described person obtained conflict minerals from a recycled or 
scrap source, it would consider those conflict minerals to be “DRC conflict free.” The person, 
however, would have to provide a Conflict Minerals Report regarding those recycled or scrap 
minerals in which it would describe the measures it had taken to exercise due diligence in 
determining that its conflict minerals were from recycled or scrap sources, and obtain an 
independent private sector audit of that report. 

Many commentators requested that special attention be paid to the impact of the final regulations 
on the use of conflict minerals from recycled and scrap sources. These commentators were 
concerned that the regulations may impose burdensome and costly disclosure standards on such 
minerals, and suggested that the final rule protect the incentives for using recycled materials by 
including additional exemptions for such minerals. The commentators, however, disagreed on 
many aspects of the manner in which the final rule should treat conflict minerals from recycled 
or scrap sources. The input received regarding the treatment of conflict minerals from recycled 
and scrap sources under the Conflict Minerals Provision and the final rule was very much 
appreciated, and the staff will consider the input in making recommendations for the final rule. 


Question; Are you concerned about the burdens under Dodd-Frank on the SEC to 
regulate in areas in which it has no expertise? 

Response: Because the Conflict Minerals Provision involves disclosure that differs from the 
disclosure traditionally required by the Exchange Act, the staff and individual Commissioners 
have met with numerous interested groups and have received a great deal of helpful information 
through the public comment process concerning this matter. The proposing release requested 
comment on a variety of significant aspects of the proposed rules, and the Commission extended 
the original comment period for the proposal to accommodate those interested in providing 
comments. The comment letters came from corporations, professional associations, human 
rights and public policy groups, bar associations, auditors, institutional investors, investment 
firms. United States and foreign government officials, individuals, and other interested parties 
and stakeholders. Additionally, the Commission held a public roundtable last October at which 
invited participants, including investors, issuers, human rights organizations, and other 
stakeholders, discussed their views and provided input on key regulatory issues related to the 
required rulemaking. In conjunction with the Roundtable, the Commission requested further 
public comment. The invaluable input received from meeting participants, commentators, and 
the roundtable will help the staff to develop effective recommendations regarding the final rule. 


Questions for the Record Submitted by Congressman Steve Womack 
COST-BENEFIT ANALYSIS 

Concerns have been raised regarding the way in which the SEC analyzes the economic 
impact of some of its rulemakings. 
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Question: Is the SEC conducting meaningful cost-benefit analyses, or is it merely a matter 
of the Commission checking the box without truly evaluating the impact of its rules? 

Response: The SEC is fully committed to performing robust and transparent cost-benefit 
analyses for our rules. We analyze the potential economic impacts when crafting our 
regulations, and thoughtfully analyze a broad range of costs and benefits when making 
regulatory choices. 


Question: Has the SEC taken any steps to improve the way it conducts cost-benefit 
analyses? 

Response: We are always seeking ways to ensure that our cost-benefit analyses are robust and 
thorough as possible. Most recently, I asked the Division of Risk, Strategy, and Financial 
Innovation (“RSFI”) and the Office of the General Counsel (“OGC”) to develop staff guidance 
on the performance of economic analysis and on the integration of RSFI economists in every 
stage of rule development. That guidance draws on recent court decisions, reports of the U.S. 
Government Accountability Office and the SEC’s Office of Inspector General, as well as 
communications from Members of Congress. 

While many of these policies and procedures were already in place, this guidance ensures that 
the rulewriting teams are consistently using best practices when performing economic analysis. 
This guidance has been distributed to all of the rulewriting divisions and offices throughout the 
Commission and is currently being followed by rulewriting teams. 

Moreover, the newly operative guidance also has been provided to Commissioners to solicit their 
views and to incorporate their suggestions for any additional process improvements. 

Among the specific steps that we have been taking, and that are included in the current staff 
guidance, are: 

• earlier and more comprehensive involvement of RSFI staff in the rulemaking process, so 
that RSFI economists can provide economic analysis of different policy options before a 
proposed course is chosen and throughout the course of the development of the rule; 

• assuring that rule releases clearly identify the justification for the proposed rule, such as a 
market failure or a statutory mandate; 

• where a statute directs rulemaking, staff should consider the overall economic impacts of 
the rule, including those attributable to Congressional mandates and those resulting from 
the Commission’s exercise of discretion; 


• where feasible, quantifying the costs and benefits and, where not reasonable to do so, 
transparently explaining why not, and then qualitatively explaining the remaining costs 
and benefits; 
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• more integrated analysis of economic issues (including efficiency, competition, and 
capital formation) in the Commission’s rule releases; 


• more explicit encouragement to commenters to provide quantitative, verifiable estimates 
of costs and benefits, and fuller analysis and discussion in Commission rule releases of 
the cost-benefit information received from commenters; and 


• greater discussion of reasonable alternatives not chosen. 


Question: Does the SEC evaluate the costs and benefits the enforcement of a proposed 
rule will have on the Commission? 

Question: If not, do you believe this is something the Commission should start evaluating? 

Response to 2 preceding questions: Generally, the Commission has not considered 
administrative costs or benefits in economic analyses because these types of costs and savings 
are typically not a significant component of the overall economic effects of Commission rules. 
Moreover, these internal benefits - such as enhancements to the Commission’s ability to engage 
in oversight or enforcement activities - generally lead more broadly to the accrual of benefits to 
the markets or to investors, which may be equally or more significant. 

That said, where appropriate, we have considered internal costs and benefits, particularly where 
these were of greater importance in a specific rulemaking. Thus, for example, in the Dodd- 
Frank-mandated rulemaking regarding our Whistleblower rules, the effect of those rules on our 
enforcement operations was raised during the rulemaking process and commented upon by the 
public. 

Because not all rules present this kind of situation, we will calibrate our consideration of internal 
costs and benefits to their importance in any particular rulemaking. 


Questions for the Record Submitted bv Congresswoman Barbara Lee 
FY 2013 BUDGET 

Question: You request an increase of S245 million over the authorization from FY 2012. 
When we think about the massive size and constantly increasing complexity of our 
markets, I am left to wonder if $1.5 billion is enough to ensure that the SEC the resources 
and skills and technology they need to complete their mission? 


Response: The President’s Request for FY 2013 will provide the agency with the resources 
necessary to adequately staff the agency to fulfill its core mission and continue to implement the 
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Dodd-Frank Act. The $1 .566 billion requested will provide resources sufficient to achieve 
multiple, high-priority initiatives: 

• Adequately staff mission essential activities to protect investors; 

• Prevent regulatory bottlenecks as new oversight regimes become operational and existing 
ones are streamlined; 

• Strengthen oversight of market stability; and 

• Expand the agency’s information technology (IT) systems to better fulfill our mission. 

The 676 new positions requested for FY 2013 will both help the SEC strengthen and support 
core operations, especially the enforcement and examination programs, and also continue 
implementing the new programs and functions required by the Dodd-Frank Act. 

Additionally, the SEC fully recognizes that it is incumbent upon us to maximize our efficiencies 
and continue our organizational modernization efforts. We are carefully reviewing our activities 
to identify ways to streamline processes and improve efficiency. The ability to access common 
business technologies also is permitting us to improve productivity. 

The FY 2013 budget request, taken together with these ongoing efforts to maximize the use of 
SEC resources, will be essential to enable the SEC to achieve its mission even as the financial 
markets continue to grow in size and complexity. 


Question: If we fail to fully fund the SEC’s critical needs, will the SEC fall short in 
keeping up with the rapid changes in the marketplace, like in high speed trading and even 
newer developments that we cannot predict? 

Response: We greatly appreciate the subcommittee’s support in recent years, which has allowed 
the SEC to fill vacancies to meet key strategic needs, begin to perform some of the agency’s new 
responsibilities, and continue to improve agency operations. The SEC’s FY 2013 request for 
$1,566 billion will provide the agency with the resources necessary to adequately staff the 
agency to fulfill its core mission and continue to implement the Dodd-Frank Act. The request 
supports 5,180 positions, 676 above projected levels for FY 2012 — including new positions for 
specialists to help the agency address new developments in the marketplace. For example: 

• The Enforcement Division’s Analysis and Detection Center will hire specialists with 
trading and quantitative expertise to analyze trading strategies across all types of 
securities, identifying potentially abusive trading practices. 

• The Division of Risk, Strategy and Financial Innovation will continue to develop and 
implement robust analytical models to identify regulated entities with high-risk profiles, 
and will process and analyze the massive amounts of new types of data filed with the 
Commission as a result of the Dodd-Frank Act. 

• As new requirements for oversight of security-based swap execution facilities, data 
repositories, dealers, and major swap participants become operational in FY 2013, the 
agency will hire additional staff with technical skills and experience to process and 
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review on a timely basis requests for interpretations, registrations, or other required 
approvals. The agency also will hire staff to conduct risk-based supervision of registered 
security-based swap dealers and participants. 

• The agency will augment its ability to respond effectively to product innovation and 
potential market stresses in the rapidly growing area of exchange traded funds, or ETFs. 
The SEC plans to hire individuals with specialized industry or legal expertise to assist in 
evaluating novel and complex ETF products, structures, and trading mechanisms. 

The FY 2013 request also includes funding to leverage technology to help address the rapidly 
changing securities industry and new products offered to investors. Without the additional 
resources requested, the agency would face very significant hurdles in keeping up with its 
growing oversight responsibilities, the increasing number and complexity of registrants, and new 
securities-related products. 


EXECUTIVE COMPENSATION 

The Dodd-Frank Regulatory Reform Act added some reporting requirements to control 
the skyrocketing executive compensation that would tend to increase risk in the market 
and actually put the interests of insider executives at odds with those of investors. 

Question; Have we had time to enact these important reforms? 

Response: The Commission has adopted or proposed several of the Dodd-Frank Act executive 
compensation provisions. The Commission adopted rules in January 201 1 that require, in 
accordance with Section 95 1 of the Dodd-Frank Act, public companies subject to the federal 
proxy rules to provide a shareholder advisory “say-on-pay” vote on executive compensation, a 
separate shareholder advisory vote on the frequency of the say-on-pay vote, and disclosure 
about, and a shareholder advisory vote to approve, compensation related to merger or simitar 
transactions, known as “golden parachute” arrangements. In March 2011, the Commission 
issued a proposal to implement Section 952 of the Dodd-Frank Act, which requires the 
Commission to, by rule, direct the national securities exchanges and national securities 
associations to prohibit the listing of any equity security of an issuer that does not comply with 
new compensation committee and compensation adviser requirements. The staff is currently 
developing recommendations for final rules to implement that section. 

Section 956 of the Dodd-Frank Act requires the Commission along with six other financial 
regulators to jointly adopt regulations or guidelines governing the incentive-based compensation 
arrangements of certain financial institutions, including broker-dealers and investment advisers 
with $1 billion or more of assets. Working with the other regulators, in March 201 1 the 
Commission published for public comment a proposed rule that would address such 
arrangements. The Commission has received voluminous comment letters on the proposed rule, 
and Commission staff, together with staff from the other regulators, is carefully considering the 
issues and concerns raised in those comments in developing recommendations for final rules. 
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The Commission also is required by the Dodd-Ftank Act to adopt several additional rules related 
to corporate governance and executive compensation, including rules mandating new listing 
standards relating to specified “clawback” policies and new disclosure requirements about 
executive compensation and company performance, executive pay ratios, and employee and 
director hedging. These provisions of the Dodd-Frank Act do not contain rulemaking deadlines, 
but the staff is working on developing recommendations for the Commission concerning the 
implementation of these provisions. 


Question; Are we beginning to see the impacts of these reforms that seek to increase 
investor control on executive pay like the “say on pay” requirements? 

Response; The Commission adopted the say-on-pay rules in January 201 1, so they were 
available for the 201 1 proxy season. Companies are now required to provide shareholders with 
an advisory vote on executive compensation at least once every three years. 

1 believe that the say-on-pay requirements are leading to improvements in communication 
between shareholders and boards of directors. It has given shareholders a clear channel to 
communicate their views about executive compensation practices to public company boards, 
while it gives boards an incentive to clarify disclosure to shareholders, and to make a clear, 
coherent case for the compensation plans they have approved. 

The say-on-pay rules require disclosure about the say-on-pay vote in the proxy statement, 
including whether the vote is non-binding, and disclosure about whether, and if so how, 
companies have considered the results of the most recent say-on-pay vote. Companies are 
providing the disclosure in their proxy statements now. 


Question; Have companies changed the way in which they pay their employees and has 
there been a stronger connection between pay and performance across the financial 
services sector? 

Response; I understand communication is improving. It is too early to tell whether say-on-pay 
votes are changing compensation practices. 


Madam Chairman, you know I have a bill that would limit the tax deductibility of 
executive compensation which would stop corporations from essentially passing the buck 
on to the backs of taxpayers. 

The Institute for Policy Studies recently reported that 25 top corporations paid their CEO 
more than they paid in federal taxes. 

Question; If a company can deduct the vast majority of compensation, which means that 
it does not impact shareholders bottom line, why would investors, through “say on pay” 
care about the size of executive pay packages? 
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Question: Chairman Schapiro, wouldn’t investors pay more attention to executive pay if it 
directly impacted their bottom line? 

Response to 2 preceding questions; I appreciate your concern, but 1 cannot speak to the policy 
of tax deductibility of executive compensation. The Commission’s role in this area has 
traditionally been to promulgate and administer disclosure requirements concerning executive 
compensation. The Commission’s rules governing executive compensation disclosure are 
designed to elicit timely, comprehensive, and accurate information about a company’s 
compensation practices and procedures, and our focus has been on requiring companies to 
provide this information to investors. We believe that information about executive compensation 
must be straightforward and meaningful to facilitate investor access and use of that information. 


Question: Dodd Frank also included requirements for major corporations to report the 
pay ratios for the CEO vs. the median pay for other employees. When can we expect these 
reports to begin? 

Response: The staff is actively working on developing recommendations for the Commission 
concerning the implementation of Section 953(b) of the Dodd-Frank Act, which requires pay 
ratio disclosures. 

The timing of disclosure by companies will depend on several factors, including when the rules 
are proposed and adopted. In addition, as with all disclosure rules, the complexity of the 
disclosure requirements that are ultimately adopted will also impact the time companies will 
need to be in a position to provide accurate and complete disclosure. 


CREDIT DEFAULT SWAPS 

The market for derivatives and credit default swaps is massive, in the hundreds of trillions 
of dollars and the totally unregulated markets were at the root of our financial crisis. 

Question: Has the SEC and other regulators enacted all necessary provisions to ensure 
that derivatives markets are transparent enough and secure enough to safeguard against 
another meltdown of our financial markets? 

Response; At the Commission, we are working diligently to complete the implementation of 
Title VII of the Dodd-Frank Act, which establishes a comprehensive framework for regulating 
the derivatives markets. Specifically, Title VII substantially expands the regulation of “security- 
based swaps’’ - a small segment of the overall swaps market - by the Commission, and does the 
same for the regulation of other swaps by the CFTC. Title VII also gives the Federal Reserve 
Board and other regulators a role in the regulation of swaps, including security-based swaps. It 
is anticipated that the vast majority of security-based swaps that would fall within the 
Commission’s jurisdiction would be single-name credit default swaps. 
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Given the size and interconnectedness of the derivatives markets, implementing the Dodd-Frank 
Act’s regulatory regime in a manner that does not unduly disrupt the security-based swaps 
market is a challenging task, but one that we are committed to fulfilling. Since the enactment of 
the Dodd-Frank Act in July 2010, the Commission has proposed more than three-quarters of the 
rules required by Title VO and has begun to finalize some of these rules. For example, the 
Commission has adopted final rules and inteipretations jointly with the CFTC that further define 
key terms, including “swap dealer” and “security-based swap dealer”. The finalization of these 
rules is a foundational step toward the complete implementation of Title VO, as these rules begin 
to define the scope of Title VO by giving derivatives market participants clarity as to whether the 
derivatives activities in which they engage would subject them to the substantive requirements 
that the Commission will be finalizing in the near term under Title VO - including requirements 
pertaining to the mandatory clearing of security-based swaps, the operation of security-based 
swap trade execution facilities and data repositories, business conduct standards for certain 
security-based swap market intermediaries, capital and margin requirements, and public 
transparency for security-based swap transactions. 


Question: Can you submit for the record an overview of what the system is now and what 
requirements are in place so that the American taxpayers will never again have to pay off 
billions of dollars in derivatives contracts? 

Response: The Dodd-Frank Act was enacted, among other reasons, to promote the financial 
stability of the United States by improving accountability and transparency in the financial 
markets, including the derivatives markets, a portion of which the Commission has the authority 
to regulate. The 2008 to 2009 financial crisis demonstrated the need for enhanced regulation of 
the derivatives markets, which have experienced dramatic growth in recent years and are capable 
of affecting significant sectors of the U.S. economy. Title Vll of the Dodd-Frank Act mandates 
oversight of the derivatives marketplace and requires that the Commission and the CFTC write 
rules that address, among other areas, the mandatory clearing of derivatives transactions, the 
operation of derivatives trade execution facilities and data repositories, capital and margin 
requirements and business conduct standards for derivatives dealers and major market 
participants, and regulatory access to and public transparency for information regarding 
derivatives transactions. These rulemakings should improve transparency in the derivatives 
market and facilitate the central clearing of derivatives transactions, helping, among other things, 
to reduce counterparty risk. They should also enhance investor protection by increasing 
disclosure regarding derivatives transactions and help to mitigate conflicts of interest involving 
those transactions. 

Title VIII of the Dodd-Frank Act provides for increased oversight of financial market utilities 
and financial institutions that engage in payment, clearing, and settlement activities that are 
designated as systemically important. The purpose of Title VIII is to mitigate systemic risk in 
the financial system and promote financial stability. 

Commission staff is working diligently to implement the rules called for by these important 
provisions of the Dodd-Frank Act in order to help implement effective and comprehensive 
regulation and oversight of the derivatives markets over which we have jurisdiction, as well as 
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the financial market utilities and financial institutions that engage in payment, clearing, and 
settlement activities. 


RESOLUTION OF BERNIE MADOFF AND ALLAN STANFORD PONZI SCHEMES 

Question; Madam Chair, last year I asked you about how victims of Bernie Madoff would 
be compensated for losses. Can you provide us an update of how much has been recovered 
on behalf of investors and how much has actually been returned to the victims? 

Response: On December 15, 2008, coordinating with the SEC, the Securities Investment 
Protection Corporation (SIPC) initiated liquidation proceedings in bankruptcy court on Bernard 
L. Madoff Investment Securities LLC (BMIS)’s behalf and secured the appointment of a trustee 
over BMIS, Irving Picard. The SEC staff has coordinated its efforts with those of SIPC in order 
to maximize efficiency in the protection and collection of assets for the benefit of investors. 

Several members of Bernard L. MadofPs family who worked at BMIS, including his brother, 
son, and niece, as well as his wife, Ruth Madoff, have agreed to a freeze of their assets pending 
the outcome of actions against them by the Trustee for the recovery of certain funds. Federal 
prosecutors have obtained criminally forfeited proceeds pursuant to consent orders from Bernard 
and Ruth Madoff. Prosecutors have also obtained or intend to seek criminal forfeiture orders 
against several individuals who have pled guilty to criminal charges, including Frank DiPascali, 
who was Madoff s lieutenant at BMIS; David Friehling, who was Madoff s accountant; and 
David Kugel, Eric Lipkin, and Enrica Cotellessa-Pitz, who were BMIS employees. Prosecutors 
are also pursuing criminal, and in some cases civil, forfeiture from BMIS employees who are 
contesting criminal charges against them, including Annette Bongiomo, Joann Crupi, Daniel 
Bonventre, Jerome O’Hara and George Perez. 

As of April 19, 2012, the Trustee has recovered or entered into agreements to recover 
approximately $9 billion for the benefit of victims, representing 52 percent of the approximately 
$ 1 7.3 billion in principal estimated to have been lost in the Madoff fraud. 

Also as of April 19, 2012, the total amount SIPC advanced to the Trustee to distribute to 
customers with allowed claims was approximately $800 million. 

The Trustee made an initial distribution of approximately $330 million from the customer fund. 
Only $330 million was available to the Trustee for distribution due to pending appeals, the 
timing of payment of certain settlement monies, and other issues. Final resolution of appeals and 
disputes very likely will permit the Trustee to reduce the required reserves and allow for greater 
distributions. There is approximately $2.3 billion in the customer fund. 
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NEW OFFICE OF MINORITY AND WOMEN INCLUSION 

Last year, the SEC was in the midst of standing up their Office of Minority and Women 
Inclusion (OMWI) to “be responsible for all agency matters relating to diversity in 
management, employment and business activities.” 

Question: Will you provide the Subcommittee an update on the SEC’s efforts at creating 
their office of Minority and Women Inclusion? 

Response: The SEC formally established its Office of Minority and Women Inclusion in July 
2011, when the House and Senate Appropriations Committees approved the SEC’s 
reprogramming request to create the office. The SEC began the hiring process for a permanent 
OMWI Director soon thereafter and announced the selection of the permanent OMWI Director 
in December 2011. The permanent OMWI Director officially joined the office in January 2012. 

OMWI is currently comprised of the Director, a Counsel, and a Supplier Diversity Officer. The 
recently selected Deputy Director will officially join the office by the end of April 2012. In 
addition, OMWI anticipates hiring approximately five additional staff by the end of FY 2012. 


Question: How will the SEC work to ensure the OMWI office at the SEC will have a 
positive impact on the diversity of the tens of thousands of companies that you over see? 

Question: How can the Congress help you to encourage financial services companies to 
improve their diversity in hiring, procurement and contracting? 

Response to 2 preceding questions: The SEC oversees thousands of significantly varied 
entities. We have oversight responsibility for approximately: 

• 1 1,700 investment advisers; 

• 5,000 broker-dealers; 

• 500 transfer agents; 

• 1 5 national securities exchanges; 

• 8 active clearing agencies; 

• several nationally recognized statistical ratings organizations; 

• the Public Company Accounting Oversight Board (PCAOB); 

• the Financial Industry Regulatory Authority (FfNRA); 

• the Municipal Securities Rulemaking Board (MSRB); and 

• the Securities Investor Protection Corporation (SIPC). 

To provide guidance regarding this wide range of entities, we have created an internal OMWI 
Steering Committee, comprised of senior-level staff from the SEC's pertinent divisions and 
offices, to provide guidance, suggestions, and solutions regarding assessing the diversity policies 
and practices of our regulated entities. 
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The OMWl Director, along with the directors and representatives from the other OMWl 
agencies, also participates in interagency meetings to discuss comprehensive approaches and 
appropriate standards for assessing the diversity policies and practices of the entities regulated by 
each agency. In early 2012, the OMWl directors held a joint roundtable with financial industry 
groups and trade organizations to foster a meaningful, informed dialogue regarding the 
development of standards for assessing the diversity policies and practices of regulated entities. 
The OMWl directors continue to convene these interagency meetings and roundtables on an as- 
needed basis. Moreover, several trade groups, regulated entities, and minority professional 
organizations have requested informal meetings with our OMWl Director. Our OMWl Director 
meets with representatives of these groups and, to the extent necessary, facilitates their 
introduction to the other OMWl directors. As we continue to work through these various issues, 
we will keep Congress apprised of our progress and will let you know if we need additional 
statutory authority. 


IMPROVED ENFORCEMENT ACTIONS 

Question: Can you give the subcommittee a sense of how much in fines and fees were 
levied by the SEC? 

Question: How will additional resources improve enforcement efforts in the coming year? 

Question: If we ent your enforcement efforts, will you recover less for investors and pursue 
fewer enforcement actions? 

Response to 3 preceding questions: In FY 20! 1, there were more than $2.8 billion in penalties 
and disgorgement ordered in SEC enforcement actions. In FY 2013, with the additional staff 
requested, the Division of Enforcement anticipates it would bring approximately 510 
administrative proceedings and 275 civil cases, which represents increases of roughly nine and 
four percent, respectively, above FY 2012. While we recognize that is incumbent upon us to be 
good stewards of the resources provided to us and maximize our efficiencies, our staff must keep 
up with financial markets that continue to grow in size and complexity. Our enforcement teams 
bring cases against firms that spend more on lawyers’ fees than the agency’s annual operating 
budget. Further, a number of financial firms spend many times more each year on their 
technology budgets alone than the SEC spends on all of its operations. Cutting resources for 
Enforcement would hurt our ability to identify threats to the markets and likely hamper our 
efforts to act quickly to halt misconduct, minimize investor harm, and maximize the deterrent 
impact of our efforts. 


Question: Have recent changes on whistleblower protections impacted the enforcement 
and oversight work of the agency? 

Response: Pursuant to the Dodd-Frank Act, the SEC has established a whistleblower program to 
pay awards to eligible whistleblowers who voluntarily provide the agency with original 
information about a violation of the federal securities laws that leads to a successful SEC 
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enforcement action. In May 201 1 the Commission adopted final rules to implement the 
whistleblower program. Since the rules went into effect in August 2011, the Commission has 
received hundreds of tips through the whistleblower program from individuals all over the 
country and in many parts of the world. That, of course, is in addition to the thousands of tips, 
complaints, and referrals the agency receives every year. Our new Office of the Whistleblower 
is reviewing these submissions and working with whistleblowers. The office has filed two 
annual reports to Congress detailing its many activities since its creation.^ These include, among 
other things, the establishment of an outreach program, internal training programs, development 
of policies and procedures, meeting with whistleblowers and their counsel, and coordination on 
investigations with Commission staff. 

We already are reaping the early benefits of the whistleblower program through active and 
promising investigations utilizing crucial whistleblower information, some of which will lead to 
rewards in the near future. In addition, the quality of the information we are receiving has, in 
many instances, enabled our investigative staff to work more efficiently, thereby allowing us to 
better utilize our resources. 


Questions for the Record Submitted by Con£ressman Rodney Alexander 

MONEY MARKET FUNDS 

The SEC has been very vocal about the need for additional regulatory reforms to money 
market funds. It was only two years ago in 2010 when you implemented changes to money 
market fund regulation by enhancing the credit quality of underlying assets, shortening the 
weighted average maturity of the portfolio, and increasing transparency for each fund. 
These were substantial changes that made funds stronger and more able to withstand 
redemption pressure. 

Question: Have you done an analysis of the 2010 regulatory changes to see if they are 
effective? 

Response: The Commission’s staff is analyzing the effectiveness of the 2010 reforms, and the 
Commission will consider their effectiveness when assessing the need for further reforms. It is 
important to note, however, that the 2010 reforms, while important, were not designed to address 
certain structural aspects of money market funds that make them susceptible to runs, which the 
Commission specifically deferred for later consideration. For example, the 2010 reforms 
generally increased the ability of money market funds to absorb significant redemptions but they 
did nothing to increase the ability of a fund to absorb losses without “breaking a buck.” Nor did 
the amendments alter money market fund shareholders’ incentives to run in the first instance if 
they fear the fund may experience losses. The Commission may conclude that further reforms 
are necessary — particularly given the broader economic consequences that may follow a run — 
even if it concludes that the 2010 reforms appear to have achieved their goals. 


^ httD://www.sec.eov/abouiyQff1ces/owb/whistleblower-amiual-reDort-2Q H .pdf : 
http://www.sec.gov/news/sIudies/2Q10/whi.stleblower report to congress.ndf 
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Question; What evidence or empirical data can you point to that indicates there 
significant risks or vulnerabilities in money market funds today? 

Question: 2011 was tumultuous year in the financial markets with the European bank 
debt crisis, debt-ceiling debate, and the downgrade of the U.S. government rating. How did 
this impact the money funds’ ability to meet redemptions? 

Response to 2 preceding questions: There are aspects of the current structure of money 
market funds that encourage investors to redeem if they fear the fund may suffer a loss. This 
encourages runs. One example of money market funds’ continuing susceptibility to runs is their 
experience during the European debt crisis. In the summer of 20 1 1 , there were substantial 
redemptions from prime money market funds as a result of a series of articles about money 
market funds’ Eurozone bank exposures. Because there were no losses, funds were able to 
absorb the redemptions, which amounted to about 6% of prime fund assets, without breaking the 
buck. For example, one fund lost 23% of Its assets, and this level of redemptions could have 
forced the fund to break the buck if it had a 5% position (before the 23% redemption) that 
declined in value by only 8%. Thus, if the funds had experienced credit events — as they might 
the next time they come under stress — the results could have been different, and another run 
could have developed. Even further, the level of redemptions empirically demonstrates that 
money market fund shareholders continue today to be prone to engage in heavy redemptions if 
they fear losses may be imminent. 

That money market funds are susceptible to runs also is documented in economic literature. For 
example, in Runs on Money Market Funds (Sept. 201 1, available at 

http://www.rhsmith.umd.edu/cfD/events/20l l/confSvstemicRisklOl l/docs/Wermcrs.pdf ). Russ 
Wermers concludes, based on an empirical analysis of data from the 2008 run on money market 
funds, that “sophisticated” investors present a “bank-run” risk. In The Cross Section of Money 
Market Fund Risks and Financial Crises (Board of Governors staff working paper, Sept. 2010, 
available at httD://www.federalreserve.gov/Dubs/feds/20 1 0/20 1 05 1 /20 1 05 1 pap.pdfi . Patrick 
McCabe documents evidence suggesting that the 2008 financial crisis and run on money market 
funds may have caused some investors to suddenly become cognizant of money market fund risk 
and thus more prone to redeem at signs of market stress than previously. This proved to be the 
case in the European debt crisis when, as discussed above, money market funds experienced 
large redemptions despite not suffering any losses. Finally, one study — The Quiet Run of 201 1: 
Money Market Funds and the European Debt Crisis (Jan. 2012), by Sergey Chernenko and Adi 
Sunderam, available at http://www.cob.ohio-state.edu/~chemenko 1 /papers/mmmfs.pdf— found 
that in the summer of 201 1 money market funds with high Eurozone exposure were in fact a 
channel for transmission of distress from Eurozone banks to other firms that raise financing in 
the money markets. This study found that issuers financed by a money market fund with greater 
Eurozone exposure during that period raised significantly less financing from money market 
funds in general during that period and thus stress in some money market funds had a broader 
spillover effect on capital raising. 

Our staff continues to analyze the data and economic literature on this issue. 
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Question: Chairman Schapiro, I think that the SEC is to be commended for the money 
market fund reforms that you enacted in 2010. As a result of these rules the fund industry 
is much less exposed to liquidity risks than it was in the fall of 2008. As recently as 
January, the industry had nearly S800 billion in liquid assets. This amount is more than 
double the amount of redemptions we saw after reserve prime fund "broke the buck" in 
2008. It also dwarfs the liquidity that federal guarantee programs provided in 2008, 
without the danger of creating an implied guaranty. My question for you is this— why, in 
light of the success of the reforms of 2010, would the Commission consider further rule 
making? CFOs and corporate treasurers that 1 have talked to have told me that these new 
rules —in and of themselves— will create flight of capital which could jeopardize the money 
market fund industry. MMFs are an essential source of liquidity for the commercial paper 
market and for municipal debt. I am very concerned that these rules will set-off just the 
kind of mass run on funds that they are supposed to protect against. How can this be 
justified? 

Response; The 2010 reforms, while important, were not designed to address certain structural 
aspects of money market funds that make them susceptible to runs, which the Commission 
specifically deferred for later consideration. That the 2010 reforms were effective in achieving 
their goals would therefore not necessarily suggest that the Commission should not consider 
additional reforms designed to achieve different goals. Moreover, money market funds 
experienced heavy redemptions in 2008 that exceeded the new liquidity requirements adopted in 
2010, suggesting that these requirements alone may not be sufficient to stop a run. To take just 
two examples, during 2008 one fund redeemed 25.1% of its assets in a single day and had 
cumulative redemptions over a two-day period of 44.3% of its assets; another fund had 
redemptions of 30.3% of its assets in a single day and cumulative redemptions over a four-day 
period of 46.9%. These redemptions exceed the liquidity requirements adopted in 2010, which 
require a money market fund to have at least 10% of its assets in securities that the fund can 
reasonably expect to convert to cash within a day and 30% of its assets in securities that the fund 
can reasonably expect to convert to cash in five business days. 

Question: Money market funds play a critical role in meeting the short-term capital 
needs of American business. Many businesses invest in money market funds because they 
are stable, liquid investments that provide a reasonable rate of return. However, corporate 
treasurers have indicated that their number one priority is to maintain liquidity and ensure 
that they meet investment guidelines. A floating net asset value or redemption holdback 
would not allow them to do that. They’ve also indicated that they don’t get the same 
flexibility and liquidity from bank products. In fact, some banks have capped the amount 
of funds they can deposit, while one bank has started charging companies fees for deposits. 
The only alternative I see here is for them to move cash to unregulated pools or overseas 
banks. But it seems that is a more risky option. What alternatives with the same liquidity 
and flexibility has the SEC identified for these companies to place excess cash when money 
market funds no longer become an option? 

Response: If the Commission were to adopt further reforms, money market fund investors 
would have a choice between remaining invested in the post-reform version of money market 
funds or to shift their investments to various potential alternative investments and each investor 
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would need to weigh the potential costs and benefits of shifting their investments. For most 
retail investors, bank accounts are the main alternative currently available. Retail investors 
would need to consider that bank accounts may offer a lower yield during a more normal interest 
rate environment and can have restrictions of their own, such as deposit insurance limits and 
minimum balance requirements. 

For institutional investors, possible alternatives include bank products such as short-term 
investment funds, insurance products (e.g., guaranteed investment contracts), offshore funds, 
unregistered liquidity funds, local government investment pools, ultra-short bond funds, or direct 
investments in short-term instruments. Institutional investors would need to evaluate the 
liquidity and risk profile of each of these alternatives as compared to money market funds after 
any reforms and determine whether a shift in investment is appropriate. For example, some of 
these alternatives can take on greater investment risk than money market funds and some of 
these alternatives can impose liquidity restrictions. 


Question: The Businesses’ short-term financing is also supported by money market funds 
through the funds’ purchase of corporate commercial paper. Money market funds 
purchase approximately 1/3 of all corporate commercial paper. In some cases, they buy up 
to 55% of a company’s CP. If the SEC moves forward with floating the NAV or 
redemption restriction, we will certainly sec the money market fund industry shrink as 
investors move their money elsewhere. This will impair company’s ability to get financing 
through commercial paper. Many of the bigger companies can resort to bank lending, but 
the borrowing costs would increase substantially. What this does is take away capital 
intended for middle market companies and small companies? 

Question: What analysis have you done on the impact of a shrinking money market fund 
industry on the capital markets? 

Question: How have you incorporated the increase in borrowing cost for companies that 
will be forced to transition from commercial paper debt to bank lending? 

Question: What is the impact on the middle market and small business on their ability to 
get financing if Fortune 500 companies are now borrowing all the bank capital? 

Response to 4 preceding questions: The Commission’s staff is analyzing the effects various 
reform options could have on capital formation, including any effects on borrowing availability 
or costs, and the Commission will consider carefully the results of this analysis when evaluating 
whether to propose any further reforms. Any proposal would discuss and seek comment on this 
analysis. Please note, however, that as discussed above, under any set of reforms money market 
fund investors would have to consider the relative costs and benefits of various potential 
alternatives to money market fund investments. The extent of any impact on capital formation, 
or any particular issuers currently relying on money market funds for a portion of their short- 
term funding, would depend on the extent to which money market fund investors actually alter 
their investments and whether any substitute investments finance different issuers or at a 
different cost than currently. 
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FEDERAL TRADE COMMISSION 
WITNESSES 

JON LEIBOWITZ, CHAIRMAN, FEDERAL TRADE COMMISSION 
J. THOMAS ROSCH, COMMISSIONER FEDERAL TRADE COMMISSION 

Mrs. Emerson. The hearing will come to order. 

This is the first hearing for the Financial Services and General 
Government Subcommittee this year, and thank you all for being 
our first witnesses. 

Last year, the Committee faced many challenges but achieved 
significant accomplishments. We enacted appropriations bills to 
fund the Federal Government for both fiscal years 2011 and 2012; 
and I think while no one was happy, including me, with all of the 
outcomes in the 2011 and 2012 bills, we did accomplish our con- 
stitutional duty. We reduced spending and, more importantly, we 
enacted bipartisan bills. 

Between fiscal years 2010 and 2012, our Subcommittee allocation 
has been reduced by 11 percent. However, all of our financial prob- 
lems are not resolved and, in fact, in many ways, some appear to 
be getting worse. Secretary Geithner is projecting the Federal Gov- 
ernment will reach its $16.4 trillion debt limit before the end of the 
calendar year, so we really have to scrutinize every single dollar 
that is appropriated. 

I would like to welcome back our Subcommittee Members, par- 
ticularly my good friend Joe Serrano and Rodney Alexander. I am 
interested in your input, and I hope we are going to have good at- 
tendance at all of our hearings. 

We will follow the 5-minute rule for questions, except of course 
for Ranking Member Serrano, who can take as much time as he 
likes. I imagine we will be getting into more discussions about the 
Cardinals and the Yankees as the baseball season progresses. But 
that always coincides with the beginning of our hearings. 

For everyone else, I do want to keep questions and comments to 
about 5 minutes; but I want you all to know, I won’t cut anybody 
off in the middle of a sentence. 

We will recognize members in the order of seniority based on 
who is present at the beginning of the hearing, going back and 
forth between the parties; and for latecomers we will recognize 
them in the order they arrive. While I am sure we will not always 
agree on the issues coming before the committee, all members and 
witnesses will be heard and respected. 

I would like to welcome our witnesses for the first hearing of the 
year. Chairman Leibowitz and Commissioner Rosch from the Fed- 
eral Trade Commission. The FTC is responsible for protecting con- 
sumers from unfair and deceptive practices as well as regulating 
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anti-competitive business behavior. The FTC’s jurisdiction affects 
American consumers and touches wide-ranging sectors of our econ- 
omy. 

I am interested to hear how the FTC is reining in its costs in this 
time of fiscal belt-tightening. I am also interested in learning more 
about how the FTC will coordinate with the new Consumer Finan- 
cial Protection Bureau to make sure that resources aren’t being 
spent on duplicative efforts and that consumers and businesses 
have a very clear understanding of which agency has jurisdiction 
over their activities. 

I am looking forward to hearing from both of you. Welcome again 
and thank you for being here today. 

Let me recognize my good friend and colleague, the ranking 
member, Jose Serrano, for any opening comments he would like to 
make. 

Mr. Serrano. Thank you, and let me, of course, keep up with 
tradition by congratulating you on the Cardinals’ World Series win. 

Mrs. Emerson. Thank you very much. I am hoping that we will 
do it 2 years in a row. 

Mr. Serrano. Don’t get carried away. But the Yankees have 
pitching this year. So we are in good shape. 

Thank you. Madam Chair; and I would like to join you in wel- 
coming Chairman Jon Leibowitz and Commissioner Thomas Rosch 
from the Federal Trade Commission to this hearing. 

Your agency plays an important role in our daily lives and those 
of our constituents by maintaining a competitive marketplace for 
goods and services and by ensuring that businesses do not engage 
in unfair practices towards consumers. During this hearing, I am 
particularly interested in learning more about how you set your 
priorities in many areas of responsibility, since your portfolio cov- 
ers such a broad spectrum of issues ranging from get-rich-quick 
schemes to consumer privacy, among many others. 

The budget request for the coming fiscal year is $300 million, 
which is a decrease from the current year, so I look forward to 
hearing about whether this funding level allows for adequate staff- 
ing to cover your many responsibilities. 

I would also like to hear about how your priorities will change 
as we emerge from this economic downturn. As the economy and 
technology continue to improve, we can expect that even more peo- 
ple will have regular access to the Internet through computers and 
mobile devices. As a result, more people are likely to confront 
issues of online privacy, and I am interested in hearing about your 
efforts in this area and how they interact with the efforts of other 
government agencies. 

Finally, one of my particular interests has always been making 
sure that all people in the United States or, as I say, all people 
who live under the American flag are treated equally. I am pleased 
to see that you are working towards this goal by providing your 
materials in a variety of languages, when appropriate. 

However, I am also interested in making sure that where people 
live does not affect how they are treated. Therefore, I will be inter- 
ested to hear about what steps you take to ensure that the people 
of the territories have a fair market in goods and services, just like 
those who live in the 50 States. 
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I look forward to discussing your plans for the coming year in 
more detail, and I want to thank you both for your hard work and 
your service. Thank you. 

Thank you, Madam Chairman. 

Mrs. Emerson. Thank you, Joe. 

I would now like to recognize Chairman Leibowitz for your open- 
ing statement and would appreciate it if both you and Commis- 
sioner Rosch keep your statements to 5 minutes. Thanks. 

Mr. Leibowitz. I might be in the “here or there” category, but 
not much more, I promise you. 

Chairman Emerson, Ranking Member Serrano, Mr. Alexander, 
Mr. Womack, it is a pleasure to be here with my friend and col- 
league Tom Rosch today; and thank you for inviting us to testify 
and for the kind words. 

The mission of the Eederal Trade Commission is as broad as it 
is critical: to protect the Nation’s consumers as they navigate the 
marketplace and to ensure competition as it shapes the economy. 
We try to be practical, bipartisan, and we believe we punch above 
our weight. 

Our appropriation this year is $312 million, and for fiscal year 
2013 the Commission is seeking $300 million. While we require 
less money overall, last year’s appropriation, as you know, ad- 
dressed an expiring lease. We are seeking modest additional oper- 
ating funds for increased costs due to inflation, needed technology, 
and staff. Of course, we would need considerably more funding if 
Chairman Mica’s bill to move us out of our long-time headquarters 
were to be enacted. 

Let me just make one more point about our budget. Last year, 
in fiscal year 2011, we returned $258 million to consumers in re- 
dress and to the Federal Government from fines and from fees. 
That seems to be a pretty effective return on investment for tax- 
payers, and that doesn’t include our antitrust mission, which saved 
consumers money by stopping anti-competitive behavior that might 
very well raise prices. So the agency is going to continue to tighten 
its belt, but Congress has tasked us with a responsibility to enforce 
an ever-growing number of laws, including CAN-SPAM, the Chil- 
dren’s Online Privacy Protection Act, and the Telemarketing Act, 
which gave us the authority to create the Do Not Call registry. And 
we are concerned that the quality of our work may become strained 
by the quantity of demands placed upon us, especially if we under- 
go sequestration. 

Our priorities include addressing fraud, protecting privacy, and 
ensuring competition in the health care, energy, and technology 
markets. All of these issues are discussed in our written testimony, 
so I will just touch on a few of them now. 

First, on the consumer protection front, the Commission has con- 
tinued its focus on protecting Americans from frauds that pro- 
liferate during hard times. Since 2009, the FTC has brought more 
than 90 cases against scammers making false promises of mortgage 
modification, debt relief, credit repair, government grants, and 
work-at-home opportunities. In coordination with other Federal 
and State partners, including, by the way, Chris Koster, the Mis- 
souri Attorney General, we have participated in sweeps resulting 
in another 400 law enforcement actions. 
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And, of course, we don’t just take on small bottom feeders. In 
2010, Countrywide — now Bank of America — settled with the FTC 
to resolve allegations that the company overcharged consumers 
who were behind on their mortgages or in bankruptcy. We mailed 
out checks worth nearly $108 million to 450,000 homeowners. That 
is actually more than 1 percent of all mortgage holders in the 
United States. A few weeks ago. Bank of America agreed to reverse 
or refund another $36 million in overcharges. 

Second, the FTC remains at the forefront of policy and enforce- 
ment efforts with regards to protecting consumers’ privacy, espe- 
cially children’s privacy. To date, we have brought more than 100 
spam and spyware cases, more than 30 data security cases, and 
there are now more than 200 million phone numbers on the Do Not 
Call Registry, which Dave Barry has called the most effective gov- 
ernment program since the Elvis stamp. 

At a basic level, our enforcement actions emphasize that if you 
promise to protect consumers’ privacy, you have to honor that com- 
mitment. The FTC recently announced a proposed settlement with 
Facebook to resolve charges that the company told consumers that 
they could keep their information private but then repeatedly al- 
lowed the information to be shared more broadly. The Facebook 
settlement will help protect the privacy of the approximately 150 
million Facebook users in the United States and the almost 850 
million users worldwide; and it follows similar actions against 
Google and Twitter. And these settlements, by the way, also allow 
companies to move on and keep developing innovative products and 
services for consumers. 

Third, health care competition will remain very high on the 
FTC’s agenda. We push back against rising health care costs, 
which are nearly 18 percent of the GDP and increasing faster than 
the rate of inflation, in a variety of ways, including challenging 
proposed hospital mergers likely to increase concentration and 
raise prices and fighting various anti-competitive restrictions on 
health care goods and services. 

And, as you know. Chairman Emerson, an especially egregious 
practice we have targeted is the pay-for-delay pharmaceutical 
agreement. These deals between brand name and generic drug 
makers delay entry of lower-priced medicines into the market and 
cost Americans dearly in higher prescription drug prices. 

Fourth, the FTC continues to monitor petroleum markets closely. 
We are keenly aware of the impact of gasoline prices on American 
families. We closely scrutinize energy mergers and acquisitions to 
ensure that these deals don’t lead to higher prices. And we opened 
an investigation into price anomalies among gas refineries last 
year, and it continues to this day. 

Finally, we have long believed that, while regulations can be im- 
portant for protecting consumers, they need to be regularly re- 
viewed to ensure that they are up to date, effective, and not overly 
burdensome on businesses. In 2011, we accelerated the pace of our 
regulatory review program so that by the end of the year more 
than a third of the Commission’s 65 rules and guides were under 
review or had been recently reviewed. One example is the Chil- 
dren’s Online Privacy Protection Act, COPPA, which we are review- 
ing five years ahead of schedule to ensure that the rule keeps up 
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as online technology and, of course, our kids’ ability to manipulate 
it, speeds ahead. 

In 2009, thanks principally to the efforts of Commissioner Rosch, 
we revised the rules that govern administrative litigation within 
the agency, setting timelines that ensure the cases move expedi- 
tiously through our process. You can now get an antitrust trial in 
five to eight months at the FTC, which is virtually unheard of in 
Federal courts. 

But I have been heard enough, so I am going to turn it over to 
Commissioner Rosch. 

[The prepared statement follows:] 
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I. Introduction 

Chairman Emerson, Ranking Member Serrano, and Members of the Subcommittee: the 
Federal Trade Commission is pleased to testify on our work and our FY2013 appropriations 
request.’ As you know, the FTC has broad jurisdiction over major sectors of the economy. 
Primarily a law enforcement agency, the FTC investigates and prosecutes those engaging in 
unfair or deceptive acts or practices or unfair methods of competition, and, when possible, 
collects money to return to consumers. The FTC also educates consumers and businesses, 
advances policy through research and public conferences, and works with foreign counterparts to 
harmonize competition and consumer protection law across the globe. 

The FTC remains mindful of executing its mission to protect consumers and competition 
in ways that are efficient and do not impose undue burdens on businesses. We have continued to 
do this by working cooperatively with public and private groups;^ streamlining our adjudicative 
process;^ and regularly reviewing and updating regulations.'' 

This testimony provides a short overview of the FTC's continued work in areas of critical 
importance to American consumers: protecting those made vulnerable by the economic 
downturn, privacy, health care, high technology, and energy. It then summarizes the FTC’s 
F Y20 1 3 appropriations request of $300,000,000 and 1 , 1 86 FTE.^ This is an overall decrease of 
$1 1,563,000 below the FTC’s FY 2012 enacted appropriation. 

II. Continued Priorities for the Commission 

A. Protecting Financially Vulnerable Consumers 

The Commission has continued its focus on consumers hardest hit by the economic 
downturn. Since 2009, the FTC has brought more than 90 cases against con artists who make 
false promises relating to services such as mortgage modifications or debt relief. In coordination 
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with state Attorneys General and our federal partners, we have participated in law enforcement 
sweeps resulting in more than 400 additional actions.^ 

The FTC continues to target operations that falsely claim that, for an upfront fee, they 
will stop foreclosures or obtain mortgage modifications.’ Inflated mortgage servicing fees has 
been another active issue for the Corrunission. Last year, through a settlement with Countrywide 
(now Bank of America), we mailed out checks worth nearly $108 million to 450,000 
homeowners, or more than one percent of all United States mortgage holders.* 

Since 2010, the FTC has filed seven actions and obtained more than $8.1 million in civil 
penalties as part of its program to combat illegal debt collection practices. The FTC has 
challenged the most egregious tactics, and brought an immediate halt to an operation charged 
with making threats that consumers would be arrested or harmed - or that their pets would be 
killed and the bodies of their dead relatives desecrated - if they didn’t pay up.’ In another 
example of cases the FTC has brought to protect vulnerable consumers, the FTC sued the 
marketers of prepaid phone cards targeted at immigrants. The FTC alleged that the cards 
deceptively touted large amounts of talk time, when hidden fees could exhaust the cards in one 
short call.'® 

B. Privacy 

Consumer privacy remains at the top of the FTC’s agenda. The agency has brought more 
than 100 spam and spyware cases and over 30 data security cases, and has exceeded 200 million 
phone number registrations on the Do Not Call Registry. 

The FTC recently proposed a settlement with Facebook to resolve charges that the 
company deceived its users about the privacy of their information.' ' The proposed settlement 
would require Facebook to take specific steps to protect privacy, including abiding by its privacy 
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promises, and giving consumers clear and prominent notice and obtaining their express consent 
before sharing their information beyond existing privacy settings. Under the proposed 
settlement, Facebook would submit to independent privacy audits every other year. 

The relief in the proposed Facebook settlement is similar to that in an earlier settlement 
with Google.'^ The FTC alleged that Google used deceptive tactics and violated its own privacy 
promises when it launched its Google Buzz social network by using information users provided 
for Gmail for another purpose - social networking - without obtaining advance permission. The 
FTC also resolved charges against Twitter that lax data security allowed hackers to obtain 
administrative control of the system, giving them access to non-public user information and 
tweets that consumers had designated private, and enabling them to send out phony tweets from 
any account.'^ 

On the privacy policy front, the FTC released a preliminary staff report to inform 
Congress and other policymakers as they consider proposals governing privacy, as well as to 
guide and motivate industry as it develops best practices and self-regulatory guidelines. A final 
report should be completed shortly.'"' Also, we recently proposed amendments to the FTC’s 
Children’s Online Privacy Protection Rule that are intended to ensure that the Rule continues to 
protect children’s privacy, even as online technology evolves.'^ 

C. Health Care 

Protecting consumers of health care products tind services is a high priority for the FTC. 
Health care expenditures are already nearly 1 8 percent of GDP and rising faster than the rate of 
inflation, imposing an increasing burden on families, employers, and governments."’ The FTC is 
pushing back against this trend and addressing undue costs that can result from anticompetitive 
behavior or conduct that is deceptive or unfair. 


3 



256 


A number of recent merger enforcement actions have involved companies in health care 
markets: hospitals, dialysis centers, pharmaceutical manufacturers, and pharmacies. In 
particular, while allowing procompetitive mergers to proceed, the FTC has redoubled its efforts 
to prevent hospital mergers that may leave insufScient local options for in-patient hospital 
services. 

With prescription drug prices rising faster than other healthcare costs, the FTC continues 
to review mergers between pharmaceutical manufacturers. In the past year, the Commission 
required divestitures to remedy competitive concerns in six proposed mergers between drug 
makers.'* 

A top FTC competition priority is to restrict anticompetitive “pay-for-delay” settlement 
agreements. These are settlements of patent litigation in which a branded pharmaceutical 
manufacturer pays the generic to keep its competing product off the market for a certain period 
of time. For more than a decade, the FTC has challenged anticompetitive pay-for-delay deals in 
court. Despite our efforts, beginning in 2005 some courts, we believe incorrectly, have upheld 
these agreements, and they now have become commonplace - a troubling development. The 
FTC will continue its efforts in court, but supports a legislative solution as a quicker way to stop 
the practice and provide savings on prescription drugs to consumers, employers, and 

19 

governments. 

The Patient Protection and Affordable Care Act encourages physicians, hospitals, and 
other providers to become accountable for a patient population through integrated health care 
delivery systems, such as Accountable Care Organizations (ACOs). But as these integrated 
groups begin to act in the commercial market, they could potentially gain market power and 
reduce competition. The FTC has worked with the Department of Justice and other agencies - 
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most notably the Centers for Medicare and Medicaid Services - to provide guidance to 
healthcare providers interested in forming collaborations such as ACOs without running afoul of 
the antitrust laws. 

The FTC also focuses on a wide range of deceptive health care- and health-related 
claims. We have cracked down on scammers who take advantage of consumers by deceptively 
marketing “medical discount plans” as insurance, participating in a coordinated sweep with 
Attorneys General and Insurance Commissioners in 24 states to bring a total of 54 enforcement 
actions.^' The FTC also has sued national advertisers that allegedly made unsubstantiated 
health-related claims. For example, Reebok paid $25 million to resolve FTC charges that it 
deceptively claimed its “toning shoes” would tone and strengthen leg and buttock muscles.^^ In 
addition, NBTY, Inc. paid $2.1 million to settle FTC allegations that it made false and 
unsupported claims that its Disney and Marvel Heroes line of children’s multivitamins contained 
a significant amount of DHA (an Omega-3 fatty acid) and promoted healthy brain and eye 
development in children.^^ 

D. Technology 

Evolving technology brings tremendous benefits to consumers, but it also poses 
challenges on both the competition and consumer protection Ironts. 

In recent years, the FTC has investigated potentially anticompetitive conduct by 
dominant firms in certain high-profile, high-tech industries. The Commission has taken a 
balanced approach in these fast-paced markets. For instance, the FTC reached a consent 
agreement with Intel Corporation that prohibited certain types of “exclusive dealing” agreements 
that effectively punished customers wanting to use or distribute competing products.^"' Yet in an 
equally important high-tech matter, the Commission decided to close its investigation of the 
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Google/AdMob merger.^^ There, near the conclusion of a thorough investigation, the 
Commission evaluated “late breaking news” that Apple was poised to challenge Google in the 
future in the mobile advertising space. Taking account of the dynamic competition in the 
market, the Commission determined that future competition in mobile advertising was not likely 
to be harmed by the merger. 

The FTC continues to root out deception and fraud on the Internet. For example, the FTC 
has halted the operations of two far-reaching Internet enterprises that allegedly caused more than 
$767 million in consumer injury. These defendants lured consumers to sign up for “free” offers 
of “trial” memberships, and then repeatedly charged them unauthorized monthly fees.^* 

The FTC’s National Do Not Call Registry now includes over 209 million active phone 
numbers. To ensure the Registry’s effectiveness, the FTC has filed 82 lawsuits against 226 
companies and 182 individuals since its inception. These cases have resulted in payment of 
more than $41 million in civil penalties and more than $23 million in equitable monetary relief. 
Technological advances, however, have made it more difficult for consumers and law 
enforcement to identify the source of illegal calls, reduced the cost of making them, and made it 
easier for wrongdoers to call from overseas. The FTC is tackling these new challenges and has 
aggressively enforced its Do Not Call rules. For example, in December 2011, the FTC charged a 
telemarketing operation with illegally making prerecorded calls to phone numbers on the 
National Do Not Call Registry and using generic Caller ID names, such as “CARD SERVICES,” 
“CREDIT SERVICES,” and “PRI V ATE OFFICE.”^’ The FTC also halted a major robo-calling 
operation using spoofed Caller ID names that allegedly made more than 2.6 billion illegal and 
deceptive prerecorded calls, pitching such things as worthless extended auto warranties and 
credit card interest-rate reduction programs.^* 
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Mobile technology is another area in which the FTC is actively engaged. The 
Commission brought its first case involving a mobile application (app) last summer, alleging that 
the developer of apps directed to children unlawfully collected and maintained thousands of 
email addresses from users without notifying parents of their information collection practices and 
without obtaining verifiable parental consent.^^ The FTC also sent letters to the marketers of six 
apps advising them of the laws protecting the privacy and accuracy of consumer information 
used for purposes of employment, credit, and insurance.^** 

In addition to enforcement work on mobile technology, the FTC will convene a workshop 
in April 2012 to examine the consumer protection issues raised by the use and impact of mobile 
payments. The FTC also issued a staff report that examined, and found wanting, the information 
available to parents prior to downloading mobile apps for their children in Google’s Android 
Market and Apple’s iTunes App Store.^' The report calls on all members of the kids apps 
ecosystem to provide greater transparency about their data practices, and we will work 
collaboratively with industry to ensure that parents have the information they need to protect 
their children’s privacy. 

E. Energy 

Given the impact of energy prices on consumer budgets, the energy sector continues to be 
a major focus of FTC rulemaking, law enforcement^^, and study. In November 2009, the 
FTC’s Petroleum Market Manipulation Rule became final.^"* Our staff continues to examine all 
communications from the public about potential violations of this Rule, which prohibits 
manipulation in wholesale markets for crude oil, gasoline, and petroleum distillates. Recently, 
the FTC announced that it is using compulsory process to determine, among other things, 
whether firms at various stages of the oil industry are engaging in anticompetitive or 
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manipulative conduct. Other activities complement these efforts, including merger enforcement 
and an agreement with the Commodity Futures Trading Commission to share investigative 
information. 

III. Resources 

The FTC’s mission to protect consumers and promote competitive markets is critical to 
the health and vibrancy of the recovering national economy. Through its law enforcement work, 
the agency collects money that either goes back into the pockets of wronged consumers or into 
the U.S. Treasury. In FY 201 1 - excluding the future savings to consumers realized by 
preventing anticompetitive conduct and deceptive practices - the FTC distributed more that $116 
million in redress to consumers, and returned nearly $142 million to the U.S. Treasury in fee 
collections, redress, disgorgement, and fines. In sum. the FTC either disbursed to consumers or 
credited to the U.S. Treasury $258 million - nearly 90 percent of the FY 201 1 appropriation, a 
tremendous return on the taxpayers’ investment. 

The FTC’s budget request for FY 2013 is $300 million and 1,186 FTE and represents an 
overall decrease of close to $12 million below the FTC’s FY 2012 enacted appropriation.^^ This 
submission assumes that total offsetting collections from HSR filing fees and Do Not Call fees 
will provide the FTC with a total of $136.5 million in FY 2013. 

The FTC’s Fiscal Year 2013 Congressional Budget Justification provides detailed 
information on the agency’s budget request. Highlights include a decrease of $25.5 million 
related to the replacement of satellite space at 601 New Jersey Avenue (lease expiring in August 
2012), and increases; of $7 million for mandatory pay adjustments and higher expenses due to 
inflation; $5 million to initiate technology improvements to mission-critical data and electronic 
document systems; $0.5 million to support increased consumer demand for the National Do Not 
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Call Registry, the FTC’s Consumer Response Center, and consumer complaint databases; and 
$1.5 million to support 1 0 FTE, primarily to protect consumers who are the targets of fraud and 
in connection with emerging technologies, and to investigate and litigate merger cases raising 
competitive concerns in the health care, pharmaceutical, and high technology sectors. 

IV. Conclusion 

The FTC appreciates the opportunity to appear before this Committee, and we would be 
happy to answer any questions the Members have about our mission, our activities, and the use 
of our resources. 


' The views expressed in this statement represent the views of the Commission. Our oral statements and 
responses to questions you may have are our own and are not necessarily those of the Commission or any 
other Commissioner. 

^ To the greatest extent possible, the agency works cooperatively with other enforcers to leverage our 
resources and eliminate duplication. Of particular importance, we share our database of consumer 
complaints with over 2,000 other federal, state, and international law enforcement agencies. We also 
work with other government agencies to collectively deploy resources and to eliminate duplication, 
Recently, we entered into a Memorandum of Understanding with the Consumer Financial Protection 
Bureau to ensure that the agencies’ work is complementary and that businesses receive consistent 
guidance and are not “double teamed” by two agencies. We also meet regularly with business groups, 
consumer advocates, and academics to stay abreast of developments, and frequently hold public 
workshops on topics ranging from the privacy implications of facial recognition software, to preventing 
patent “hold-ups” in standards setting, to children’s identity theft. 

’ For example, revisions to our internal rules hold respondents, complaint counsel, the administrative law 
judge, and the Commission to aggressive timelines for discovery, motions practice, trial, and 
adjudication. 

^ The FTC has long had a practice of systematically reviewing all of our rules and guides on a 10-year 
cycle to ensure that they are up to date, effective, and not overly burdensome. Last year, to promote 
public engagement in our regulatory review program, the Commission created a webpage that serves as a 
one-stop shop for the public to obtain information and provide comments on individual rules and guides 
under review, as well as the FTC’s regulatory review program more generally. See 
httD://www.ftc.gov/ftc/regreview/index.shtml . 

^ Commissioner Rosch has dissented from the appropriations requested for the FTC. His dissent does not 
mean that he is less committed than his colleagues to the agency’s consumer protection or competition 
missions. However, his dissent does mean that in these austere times we should do more to perform those 
missions with fewer resources. This is not a new view for him. He publicly fought against the creation of 
the CFPB as unnecessary bureaucracy layered on top of the Commission’s already considerable law 
enforcement efforts. He also opposed House Transportation and Infrastructure Committee Chairman 
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Mica’s determination to give the agency’s headquarter building to the National Gallery of Art on the 
ground that that would be contrary to the public interest. Similarly, during these hard times. 
Commissioner Rosch opposes using any appropriated funds to establish a new Miami office for the 
Commission (however worthwhile that project may 1^), especially since the Department of Justice’s 
Antitrust Division is moving in the opposite direction and has proposed to close some of its Regional 
Offices. For the same reason. Commissioner Rosch also opposes requesting any other additional 
appropriated funds over and above those essential to moving the staff out of 601 New Jersey Avenue 
when the lease on that building expires. 

^ Commissioner Rosch either has abstained from, or has voted against the issuance of complaints in some 
cases. His votes do not reflect a lack of prosecutorial zeal. To the contrary, his view is that “con artists” 
should be criminally prosecuted. His votes instead reflect the fact that the agency lacks criminal authority 
and that under Section 5 of the FTC Act (the agency’s basic statute), the Commission is only authorized 
to issue a complaint when such a challenge would be “in the interest of the public.” He does not believe, 
absent exceptional circumstances, that complaints and consent decrees unlikely to yield any money for 
consumer redress are “in the interest of the public.” 

^ See, e.g., FTC v. First Universal Lending, LLC, No. 09-82322 (S.D. Fla. May 25, 201 1) (stipulated 
judgment and order). In this typical case, the FTC alleged that the defendants encouraged homeowners to 
stop making mortgage payments, telling them lenders would not negotiate unless they were at least a few 
months behind in their payments. After charging consumers up to $7,000 in up-front fees, the company 
often did little or nothing to help them. A federal court issued a stipulated order banning the defendants 
from the mortgage modification business and ordering them to pay nearly $19 million for redress. In 
another case, the FTC obtained a $5 million judgment against two entities that targeted Spanish-speaking 
consumers by charging up-front fees but failing to live up to their promises of a loan modification, which 
led many consumers to lose their homes. FTC v. Dinamica Financiera LLC, No. C V 09-03554 MMM 
PJWx(C.D. Cal Aug. 19, 2010) (final judgment and order). 

^ FTC V. Countrywide Home Loans, Inc., No. CV-10-4I93-JFW-SS (C.D. Cal. June 15, 2010) (stipulated 
judgment and order). In addition, last month. Bank of America agreed to reverse or refund an additional 
$36 million in fees to consumers to settle allegations that it continued to illegally assess fees for default- 
related services in violation of the FTC’s order. 

’ FTC V. Forensic Case Mgmt. Servs.. No. LACV-n-7484 RGK Ssx (C.D. Cal. Sept. 27, 2011) 
(preliminary injunction and order). We also focus on more mainstream debt collectors that violate the 
law. West Asset Management Inc,, for example, agreed to pay a civil penalty of $2.8 million - the largest 
civil penalty obtained by the FTC in a debt collection case - to settle charges that it engaged in a host of 
unlawful debt collection practices. United States v. West Asset Mgmt., /«c.,No. 1 :1 l-cv-0746-ODE (N.D. 
Ga. Mar, 14, 2011) (stipulated judgment and order). 

]o ^ Millennium Telecard, Inc., No. 1 1-02479-JLL (D.N.J. Jan. 26, 2012). The stipulated order 
resolving the case requires the defendants to pay $2.3 million, provides detailed standards to ensure fee 
disclosures are clear and prominent, and requires the defendants to monitor how retailers market the cards 

'' Facebook, Inc., FTC File No. 092-3184 (Nov, 29, 201 ! ) (consent agreement accepted for public 
comment). 

Google, Inc., Dkt. No. C-4336 (Oct. 13, 201 1) (consent order). 

Twitter, Inc., Dkt. No. C~4316 (Mar. 2, 201 1) (consent order). 
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Commissioner Rosch voted for the issuance of the staff’s preliminary privacy report in order to solicit 
and review public comment on the proposed new framework for how companies should protect 
consumers’ privacy, but explained separately, then and subsequently, his serious reservations about the 
proposals advanced in the preliminary report. Among other things, Commissioner Rosch is concerned 
that to the extent that the new framework is based upon an “unfairness” model as opposed to a 
“deception” model, it exceeds how the Commission had defined “unfairness” in its commitment to 
Congress on that subject. He also remains concerned that the various Do Not Track mechanisms are not 
yet reliable from a technological standpoint, and continues to question the supposed consumer demand for 
such mechanisms. 

' FTC Seeks Comment on Proposed Revisions to Children ’s Online Privacy Protection Rule, News 
Release (Sept. 15, 201 1), available at http://www.ftc.gov/opa/20 1 1 /09/coppa.shtm . 

Centers for Medicare and Medicaid Services, HHS, National Health Expenditure Fact Sheet, available 
at http://www.cms.gov/NationalHealthExpendData/downloads/tables.pdf : Bureau of Labor Statistics, 
Consumer Price Index Summary January 2012, available at http://www.bis.gov/news.release/cpi.nrO.htm . 

In the late 1990s, the FTC lost several challenges to hospital mergers, after which FTC economists 
undertook a hospital merger retrospective to study consummated hospital mergers to determine whether 
particular ones resulted in higher prices or affected quality. This effort led to the FTC’s administrative 
challenge to the consummated merger of two Chicago-area hospitals, in which a unanimous Commission 
found that the merger had resulted in dramatically higher prices for acute inpatient hospital services in the 
Evanston area. Since that decision, the FTC has successfully stopped an allegedly anticompetitive 
hospital merger in Northern Virginia, obtained a preliminary injunction in the Northern District of Ohio 
against another hospital merger, and now has three hospital merger cases pending in administrative 
litigation. For a complete list of FTC enforcement actions relating to health care, see FTC Antitrust 
Actions in Health Care Services and Products, available at 
http://www.ftc.gov/bc/healthcare/antitrust/hcupdate.pdf . 

** Hikma Pharms. and Baxter Int 7, Dkt. No. C-4320 (consent order), available at 
http://www.ftc.gOv/os/caselist/l 1 10051/index.shtm : Grifols and Talecris Biotherapeutics Holdings Corp., 
Dkt. No. C-4322 (consent order), available at http://www.ftc.gov/os/casel ist/ 10101 53/index.shtm : 

Perrigo Co. and Paddock Labs., Inc., Dkt. No. C-4329 (consent order), available at 
http://www.ftc. gov/os/caselist/1 1 1 0083/index. shtm : Teva Pharms.. Inc. and Cephalon, Dkt. No. C-4335 
(consent order), available at http://wvvw.ftc.g 0 v/ 0 s/caselist/l 1 10166/index.shtm : Valeant Pharms. Int 7. 
Inc. and Sanofi, Dkt. No. C-4342 (consent order), available at 

http://www.ftc.g 0 v/ 0 s/caselist/l 1 10215/index.shtm : Valeant Pharms. Int 'I Inc. and Johnson & Johnson, 
Dkt. No. C-4343 (consent order), available at http://www.ftc.g 0 v/ 0 s/caseIist/i 1 10216/index. shtm. In 
addition to addressing mergers of drug makers, the FTC recently issued a complaint (by a vote of 3-1) to 
block Omnicare, Inc.’s hostile acquisition of rival long-term care pharmacy provider PharMerica 
Corporation, alleging that the combination of the two largest U.S. long-term care pharmacies would harm 
competition and enable Omnicare to raise the price of drugs for Medicare Part D consumers and others. 
The FTC charged that the deal would significantly increase Omnicare’s already substantial bargaining 
leverage by dramatically increasing the number of skilled nursing facilities that receive long-term care 
pharmacy services from the company. Following the FTC challenge, OmniCare allowed its tender offer 
to expire. 

Commissioner Rosch has supported shifting the burden of production to the settling parties to justify 
their settlement. 
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Statement of Antitrust Enforcement Policy Regcwding Accountable Care Organizations Participating in 
the Medicare Shared Savings Program, Federal Trade Commission and Department of Justice (Oct. 20, 

2011) , available at http://www.ftc.gov/os/fedreg/201 1/10/1 1 1020aco.pdf . 

In one case, the FTC alleged that United States Benefits, LLC claimed it was offering comprehensive 
health insurance in exchange for monthly payments from $300 to $1 ,300. The FTC charged that 
consumers ended up not with health insurance, but with “l^nefits association’' memberships that provided 
discounts worth little or nothing. A stipulated order bans the company from promoting any health care- 
related benefits or discount programs, and requires them to turn over assets worth approximately $ 1 
million. FTC v. United Health Benefits, LLC^ No. 3:10-0733 (M.D. Tenn. Sept. 26, 201 1) (stipulated 
final order). To help protect consumers looking for health insurance, the FTC also has developed 
resources to alert consumers about medical discount scams, including a website, video, and a flyer, 
available at www.ftc.gov/medicaldiscountscams . 

FTCv. ReeboklnCl, Ltd.^'Ho. l:U-cv-02046-DCN (N.D. Ohio Sept. 29, 201 1) (stipulated final order). 
The S25 million paid by Reebok will be returned to consumers who purchased the toning shoes. 

NBTY, Inc., Dkt. No. C-43 18 (Mar. 22, 201 1) (consent order). 

FTC Settles Charges of Anticompetitive Conduct Against Intel, News Release (Aug. 4, 2010), available 
a/ htt p://www.ftc.gov/oDa/2010/08/intel.shtm . 

See FTC Closes its Investigation of Google AdMob Deal, News Release (May 2 1 , 20 1 0), available at 
http://www.ftc.gov/opa/20 1 0/05/ggladmob..shtm. 

3(i y Willms, No. Cl 1-828 MJP (W.D. Wash. Sept. 12, 20! 1) (preliminary injunction order); FTC v. 
Johnson, No. 2;10-cv-02203 (D. Nev. Feb. 10, 201 1) (preliminary injunction order). 

United States v. Cox, No. 8:1 l-cv-l9!0 (C.D. Cal. Dec. 12, 2011). 

FTC V. Asia Pacific Telecom, Inc., No. 1: 10-3168 (N.D. III. May 24, 2010). 

United States v. WS Innovations, LLC, CV-1 1-03958 PSG (C.D. Cal. Sept. 8, 201 1) (stipulated final 
order). The developer paid a $50,000 civil penalty and agreed to delete all kids’ personal information 
collected in violation of the Children’s Online Privacy Protection Act Rule. 

30 pj^ Warns Marketers That Mobile Apps May Violate Fair Credit Reporting Act, News Release (Feb. 

7, 2012), available at http://www.ftc.gov/opa/2012/02/mobileapps.shtm . 

‘ FTC Report Raises Privacy Questions About Mobile Applications for Children, News Release (Feb. 1 6, 

20 1 2) , available at http://www.ftc.gov/opa/2012/02/mobileapps kids.shtm . 

Under direction from Congress to consider whether EnergyGuide labels should be displayed on certain 
consumer electronics, including TVs, the FTC issued a rule requiring new TVs manufactured after May 
201 1 to display EnergyGuide labels stating the TV’s estimated yearly energy cost. 16 C.F.R. Part 305. 
These labels are models of how to communicate important information to consumers efficiently and 
effectively. Moreover, they are particularly useful to consumers because some large screen TVs use as 
much electricity as refrigerators. See Starting in 2011, FTC Will Require EnergyGuide Labels for 
Televisions, News Release (Oct. 27, 2010), available at http://www.ftc.gov/opa/20 1 0/ 1 0/tvIabeling.shtm . 
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In 20 1 i , the Commission remedied competitive concerns raised by the acquisition of terminals and a 
pipeline used for the distribution of gasoline and other petroleum distillates in Maine. See Irving Oil Ltd. 
and Irving Oil Terminals, Inc., Dkt. No. C-4328 (consent order), available at 
http://w\vw.ftc.gov/opa/201 1/05/exxonirving.shtm . 

16 C.F.R. Part 317; New FTC Rule Prohibits Petroleum Market Manipulation, News Release (Aug. 6, 
2009), available at http://www.ftc.gov/oDay2009/08/nimr.shtm . 

See supra note 5. 
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Jon Leibowitz 
Chairman 

Federal Trade Commission 

Jon Leibowitz was sworn in as a Commissioner on September 3, 2004, and designated to serve 
as Chairman of the Federal Trade Commission on March 2, 2009, by President Barack H. 
Obama. 

During his tenure as Chairman, Leibowitz has focused on slopping scams that prey upon 
consumers suffering from the economic dovrotum; preserving competition in healthcare and 
blocking anticompetitive “pay-for-delay” patent settlements in the pharmaceutical industry; 
promoting competition and innovation in the technology sector through law' enforcement and 
policy initiatives; and protecting consumers’ privacy — especially while they are using the 
Internet. 

In joining the Commission, Leibowitz resumed a long career of public service. He was the 
Democratic Chief Counsel and Staff Director for the IJ.S. Senate Antitrust Subcommittee from 
1997 to 2000, where he focused on competition ptrlicy and telecommunications matters. He 
served as Chief Counsel and Staff Director for the Senate Subcoinmittee on Terrorism and 
Technology from 199.5 to 1996 and the Senate Subcommittee on Juvenile Justice from 199! to 
1994. In addition, he served as Chief Counsel to Senator Herb Kohl from 1989 to 2000. 
Leibowitz worked for Senator Paul Simon from 1986 to 1987, In the pri vate sector, Leibowitz 
served most recently as Vice President for Congressional Aft'airs for the Motion Picture 
Association of America - from 2000 to 2004 - and worked as an attorney in private practice in 
Washington from 1984 to 1986. 

•A Phi Beta Kappa graduate of the University of Wisconsin with a B.A. in American Hi.story 
(1980), Leibowitz graduated from the New York University School of Law in 1984. He is a 
member of the District of Columbia Bar. 

He lives in Bethesda with his wife. Ruth Marcus, and his two daughters. 
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J. Thomas Mosch 

Commissioner 

Federal Trade Commission 



J, Thomas Roscli was sw'orn in as a Commissioner of the Federal Trade Commission January 5, 
2006, to a term that expires in September 2012. 

Rosch joined the FTC from the San Francisco office of Latham & Watkins, where he was the 
former managing partner and most recently a partner, working in the firm’s amitnist and trade 
practices group. Rosch served as chair of the American Bar Association's .Antitrust Section in 
1990, and he has chaired the California Bar Association’s Antitrustt Section. He served as the 
FTC’s Bureau of Consumer Protection director from 1973 to 1975. and in 1989 was a member of 
the Special Committee to Study the Role of the FTC. 

Nationally regarded for his antitrust and trade regulation law expertise, and as a Fellow' of the 
American College of Trial Lawyers for more than 20 years, he has been lead counsel in more 
than 1 00 federal and state court antitrust cases and has more than 40 years experience before the 
Bar. In 2003, Rosch was honored as Antitrust Lawyer of the Year by the California State Bar 
Antitrust Section. He obtained his LL8 from Harv'ard flniversity in 1965 and was a Knox Fellow 
at Cambridge in 1962. 


Rosch is married with two children and four grandchildren. 
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Mrs. Emerson. Thank you very much, Chairman Leihowitz. 

Commissioner Rosch. 

Mr. Rosch. Thank you very much, Madam Chairman and Rank- 
ing Member Serrano, Congressman Womack, Congressman Diaz- 
Balart, and Congressman Alexander. 

You know Chairman Leihowitz because he has appeared before 
you before, but let me introduce myself so that you will know 
where I am coming from. 

I was born in Council Bluffs, Iowa, back in 1939; and we moved 
across the river to Omaha when I was 10. I married Carolyn Jane 
Rosch of Broken Bow, Nebraska, in 1961. We celebrated our 50th 
wedding anniversary last August. We have a daughter and son and 
four granddaughters, three of whom are 17, which presents its own 
problems. 

I was an antitrust lawyer for 40 years. I was appointed an FTC 
commissioner by President Bush and was confirmed by the Senate 
for a 7-year term in 2005. I am currently the only Republican FTC 
commissioner. I would describe myself as a fiscal conservative. 

This is not my first stint at the FTC. I served as director of the 
Bureau of Consumer Protection from 1973 to 1975, so I have an 
abiding interest in the agency’s welfare and reputation. 

That said, I have been free to disagree with my Democratic col- 
leagues, and I have disagreed with them — hopefully without being 
disagreeable — on a number of matters over the last 7 years. These 
have included the agency’s 2013 budget submitted to this Com- 
mittee and the President’s policy decisions which are reflected in 
that budget. The areas of disagreement with my colleagues have 
included authorized generics — which I know that you have an abid- 
ing interest in as well. Chairman Emerson, since you have legisla- 
tion pending on that subject — financial services enforcement needs 
and case selection, particularly since we now share jurisdiction 
with the new CFPB — over my dead body, I might add — oil and gas 
prices, the staffs preliminary privacy report. 

I will answer your questions about my views on these or any 
other topics, but I want to emphasize that, despite these areas of 
disagreement, collegiality means to me that I have never felt 
bullied by the chairman or my colleagues to support or not support 
a position that I disagreed with, and I consider the FTC to be the 
epitome of a collegial agency. 

Thank you. 

Mrs. Emerson. Thank you very much, Mr. Rosch. I appreciate 
your comments. 

And in spite of what the national news media would lead you to 
believe, the Congress also has much more collegiality than the pub- 
lic thinks, and while we sometimes disagree, we can be friends on 
the side and respect one another. I am pleased to hear that is the 
way it happens at the FTC as well. 

MEMORANDUM OF UNDERSTANDING WITH CFPB 

I am going to ask my first question about the Consumer Finan- 
cial Protection Bureau and the memorandum of understanding that 
the FTC has with the CFPB. I am just going to ask some process 
questions first; and then, if you want, we can get into the sub- 
stantive discussion. 
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Chairman Leibowitz, I read the MOU. Explain to us your inter- 
pretation of what part of the FTC’s jurisdiction is transferred to 
CFPB, how you all are working together. I also want to know about 
how some of your jurisdiction was transferred, because it seems to 
me that you wouldn’t need as many resources as you have re- 
quested. 

Mr. Leibowitz. That is a very fair question, and I think that is 
part of Commissioner Rosch’s concern as well about the creation of 
the CFPB. 

As you know, we have a memorandum of understanding. We do 
that because we want to make sure that we are efficient in going 
after malefactors. Now as we know from the complaints we get and 
from the cases we’ve brought — we’re brought more than 90 cases 
involving debt consolidation, fraudulent debt consolidation, bogus 
credit repair, a variety of other cases like that — it is a target-rich 
environment. So, from my perspective, as long as we are not dou- 
ble-teaming companies and we are letting each other know which 
investigations we are doing, that is a good thing for consumers. 

We have also set up six working groups with the CFPB, and we 
meet with them fairly regularly to make sure that we are not trip- 
ping over each other or stepping on each other’s toes. 

Mrs. Emerson. How do you define “fairly regularly”? 

Mr. Leibowitz. I would say we are talking to them at the staff 
level every week at least once, and I talk to Richard Cordray or 
email him every couple of weeks. 

Now, on the resource issue, I would say this: Over time, it might 
make sense to defer to the CFPB more. But, remember, it is a new 
agency. It has not brought a single case yet. We have jurisdiction 
over nonbank financial institutions. They have jurisdiction over 
that plus banks, and so I think they have their hands full. And, 
as we know, there is a fair amount of uncertainty over the agency 
itself and over the recess appointment. 

So while I think over time it may be that we don’t need the re- 
sources to bring as many of these types of cases, this year and for 
now it is critically important that we do. Because, again, what we 
are trying to do is shut down a lot of scammers who are preying 
on the most vulnerable consumers. 

Mrs. Emerson. Mr. Rosch. 

Mr. Rosch. Well, Madam Chairman, frankly, this feeds into one 
of my principal concerns about the budget that has been submitted 
to you. 

First, in addition to 38 retirements which we had this last year, 
we lost no fewer than 21 FTEs to the new CFPB. So there are sup- 
posed to be 59 FTE vacancies at the Commission. 

Second, however, each and every one of those vacancies left by 
the 59 FTEs has either been filled or it will be filled under the 
Commission’s 2013 budget. 

Third, those 59 slots will be augmented by another 10 FTEs 
under the budget request you are considering. So the result, as- 
suming the 59 slots had remained unfilled, is an addition of 69 
FTEs. 

Fourth, many of those FTEs will be used to combat the so-called 
financial fraud cases, despite the fact that we now share jurisdic- 
tion with the new CFPB. 
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Fifth, insofar as the testimony implies that there are other sub- 
stantial savings that will be made, I would suggest to you most re- 
spectfully that this is penny-wise and pound foolish. 

I think that the big-ticket items are threefold. The first is the 69 
additional FTEs. The second is the creation of a new Miami office. 
That would stand in stark contrast to the antitrust division’s pro- 
posal to close a number — I think it is four — of its offices at the 
present time. 

Beyond that, it would require taxpayer funds not only now but 
in the future indefinitely. Because I can guarantee you, based upon 
our experience from 1973 to 1975, that we will play havoc trying 
to close that office down the line. 

Third is the unprecedented proposal to give away — and the 
Chairman has mentioned this — to give away our headquarters 
building, which is Federal Government property built exclusively 
for us, to the largely privately endowed National Gallery of Art. 
That will cost the taxpayers from $80 million to $300 million, de- 
pending on where we move and whether it is a new building like 
the SEC’s. 

You know. Madam Chairman, at least for a fiscal conservative 
like myself, I think that this Congress — or a large majority of the 
House, at least — was enacted on the promise of frugality; and, to 
my way of thinking, it is time to walk the walk as well as talk the 
talk. I say that most respectfully. 

Mrs. Emerson. Thank you very much, Mr. Rosch; and I don’t dis- 
agree with you. 

Let me just say briefly, and then I am going to leave it, with re- 
gard to the headquarters building, that is a discussion to have with 
the authorizers. We don’t have the ability to make those types of 
decisions in an Appropriations Subcommittee. 

I want to pursue with you the filling of these 59 positions and 
then adding 10 additional FTEs, particularly after having sent 21 
over to CFPB. 

I also want to discuss with you all why you have so many sat- 
ellite offices, because it is not just you all. It is the Securities and 
Exchange Commission and everybody else. And with technology 
changing as it is I just believe we can be much more efficient with 
our funds, as opposed to having people be physically placed in 
other places, with some exception. 

I do appreciate both of your comments very, very much. 

TRANSFERRING FUNCTIONS TO THE CFPB 

I am curious, though — particularly with you, Mr. Rosch, knowing 
that you aren’t crazy about the notion of the CFPB — do you believe 
that your jurisdiction over nonbank financial institutions should 
have been transferred over to the CFPB? 

Mr. Rosch. Good lord, no. 

Mrs. Emerson. Chairman Leibowitz? 

Mr. Leibowitz. I absolutely agree with Commissioner Rosch. And 
I also think that if we are not transferring our jurisdiction we 
ought to stay active in the field, at the very least until the CFPB 
has proven that it can do the job. I think it can over time. 
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Mrs. Emerson. I just believe duplication of efforts is a waste of 
taxpayer dollars, and we will pursue that. But, in the meantime, 
let me pass my questioning to Mr. Serrano. 

Mr. Serrano. Thank you. Madam Chair. 

ETC EFFICIENCIES AND STREAMLINE OPERATIONS 

First of all. Commissioner, I would like to con^atulate you and 
your staff on putting forth a budget request that is nearly $12 mil- 
lion less than your appropriation for fiscal year 2012. And that is 
probably the last time anyone will hear me say congratulations 
about another cut. We are all having to do more with less, and I 
appreciate that you have taken that to heart. Can you describe, 
however, the steps the FTC is taking to increase efficiency and 
streamline your operations? 

Mr. Leibowitz. Well, we try to do a lot of things because we all 
understand that we are living in an era of austerity now. 

So, for example, one thing we are trying to do is to use IT or 
computers to do things like document reviews that are sometimes 
done (and still have been done up until recent years) in part by 
manual labor. 

Another involves human capital. Commissioner Rosch mentioned 
the buyouts that we have done for some of our retirement-eligible 
employees. One way in which you save money — and it is sometimes 
painful because we have a group of people who have institutional 
memories — is to offer buyouts among very senior attorneys and 
then to bring in younger attorneys who are at a lower pay level. 

And then probably as much as almost anything else — ^because, 
again, we are a lawyer-driven agency; probably 65 percent of our 
budget is staff salaries — is creating a culture of savings. Our execu- 
tive director asked the entire staff of the FTC for ways in which 
we could save money, and we had 150 responses, and some of them 
we institutionalized. 

We also put restrictions on travel. We send fewer people to meet- 
ings, as we should. And we got rid of our sedan that we had at the 
agency. We both came over in minivans. 

So we are working on this, and it is important. 

Mr. Serrano. Mr. Rosch, would you like to comment on that? 

Mr. Rosch. Thank you, ranking member. 

I am a reformed sinner in this regard as well. And you should 
understand that. In the past, I have supported an increase in the 
budget for the FTC as well as the FTEs. But I would suggest that 
now is not the time to do some of these things for three reasons: 

First, we are now in the midst of an austere time and the Fed 
says that we are going to be until at least 2014. Prosperity is not 
around the corner. 

Secondly, we need every last dime that we can get ahold of in 
order to get us out of the building at 601 New Jersey when the 
lease runs out, which it is going to do at the end of the fiscal year 
2012, no matter what. 

And, third, we now share jurisdiction, as I have indicated to 
Madam Chairman, with the new CFPB. That is a fact of the mat- 
ter. No additional spending by this agency is justified in these hard 
times and under these hard circumstances, in my judgment. 

Mr. Leibowitz. If I could just respond. 
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As you pointed out, our request is actually less for fiscal year 
2013 than we are using in fiscal year 2012, but we do have a slight 
increase in the operating budget. Of that amount, the smallest 
part — I think it is $1.5 million — is for FTEs. The majority of it is 
for technology upgrades, which are very much needed. 

And, again, you determine our appropriation. We understand 
that. Wherever we end up, we will do our best. And we are a pretty 
efficient agency in terms of the taxpayers getting bang for your 
buck. 

But I do think that if we end up under sequestration or with a 
reduction, we are just not going to be able to do the things you 
want us to do, and that means it is going to be slower bringing of 
cases or reviewing of documents. 

When we are doing a merger review, it is the businesses who can 
put us on the clock. And we have to review tremendous numbers 
of documents in the second request, which is where we closely scru- 
tinize a deal. Most mergers actually do not go to a second request. 
But, when they do we have to look at 1.5 million documents on av- 
erage; when I first came to the Commission in 2005, the average 
was 200,000 documents. 

So, again, we will work within the budget that this Congress and 
this Subcommittee gives us. But we are a pretty productive agency. 

So I understand Commissioner Rosch. I have the greatest respect 
for him. He makes us a much better agency, and he is an abso- 
lutely brilliant litigator. But if you want us to be as effective as we 
have been — and I think there is bipartisan consensus that we have 
been pretty effective — it would be tough to do that with a smaller 
budget. 

Mr. Serrano. And we are concerned. I think it is clear on both 
sides of the aisle that, while there are cuts in place and there is 
a desire to continue to cut, we do want you to be effective, and we 
want you to take on new areas. 

SALES OF PRODUCTS IN THE U.S. TERRITORIES 

And with that in mind, the last question that I had added to my 
binder — see, it is not even in the binder, even though it has got 
holes in it — is one that this Committee knows I care a lot about 
and I will tell you what it is. It is the equal treatment or the lack 
thereof by a lot of folks who sell their goods in the territories. 

So, for instance, in Puerto Rico recently, the commissioner for 
consumer affairs just sued or fined, if you will, Amazon because 
they won’t ship or they won’t give the special shipping rates to the 
territories — in this case, Puerto Rico and the Virgin Islands — that 
they do to the 50 States. And my argument, very briefly, for those 
who may forget it, is that if you live under the American flag, you 
should be treated equally. 

What can you do? What can happen, now that everybody seems 
to be aware that this is happening more and more? 

I will give you an example. There was a journalist in Puerto Rico 
interviewing the commissioner, the secretary, and found out that 
she had a problem with her car and she needed a part. And she 
went online to buy that part. She was told it couldn’t be delivered 
to Puerto Rico. The suggestion by the person on the phone was: “Do 
you have a relative in one of the 50 States we can ship it to and 
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then that relative ships it to you?” Well, that is not an answer for 
people who are American citizens who live under the American 
flag. 

In closing, before you respond, whenever I ask these questions on 
the Committee, I look at Congressman Womack, because I know 
that he had a long military career. And when it comes to veterans, 
we treat everybody equally. And yet when they go back home, they 
don’t get the same services or the same treatment simply because 
they live in a territory and not in a State. 

So what is under your jurisdiction that you could do about these 
kinds of problems? 

Mr. Leibowitz. We will take a look at this issue. I know a little 
bit about it. We can go after companies that engage in unfair, de- 
ceptive acts or practices or unfair methods of competition. 

Mr. Serrano. But it might not be deceptive. It is just lacking. 

Mr. Leibowitz. Right. As I understand Amazon’s practice, you 
can get free shipping in the 48 contiguous States but maybe not 
Hawaii and Alaska and not Puerto Rico. It is not deceptive, be- 
cause they are saying, “we will not give you free shipping.” 

Then the question is, is it unfair or an unfair method of competi- 
tion? I don’t want to prejudge this, because we will take a look at 
it, but unfairness might be determined on whether there is an in- 
creased cost to Amazon. 

But I will say this: We have brought antitrust cases and done 
antitrust investigations in Puerto Rico. It is actually done some- 
times out of our headquarters. It is sometimes done out of our New 
York office. And I believe we have had a couple of health care mat- 
ters where there were entrenched companies with very high mar- 
ket shares trying to prevent competitors from coming into the mar- 
ketplace. 

I will get back to you on both of those things. 

[The information follows:] 
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AMAZON’S FAILURE TO PROVIDE FREE SHIPPING TO PUERTO RICO 

Following the hearing, FTC staff contacted the Puerto Rico Department of Consumer Affairs and 
Amazon. 
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LIST OF FTC COMPETITION CASES IN PUERTO RICO 

Universal Health Services (2012) To maintain competition in the provision of psychiatric 
services despite a merger, the FTC approved the divestiture of certain assets in Puerto Rico that 
the Commission had previously required. 

Collegio de Optometras (2007) The FTC entered into a consent agreement with a group 
representing all optometrists in Puerto Rico to settle charges that the group illegally fixed prices 
and refused to deal with payors unless they raised the fees paid to optometrists. 

American Petroleum Co. (2007i The FTC entered into a consent agreement to address charges 
of a conspiracy to restrict importation of motor oil products into Puerto Rico. 

Puerto Rico Association of Endodontists (2006) The FTC entered into a consent agreement 
settling charges of illegal price fixing among endodontists for the prices charged to dental 
insurance plans. 

Wal-Mart/Supermercado f2002i The FTC required the divestiture of four Amigo stores to 
preserve competition before allowing Wal-Mart to acquire Supermercados Amigo, the largest 
supermarket chain in Puerto Rico. 

Coleeio de Ciruianos Dentistas de Puerto Rico (2000') The FTC entered into a consent 
agreement to settle charges of price fixing, boycotting providers, and restraining truthful 
advertising by the Colegio’s members. 

Asociacion de Farmacias Region de Arecibo (1998) The FTC entered into a consent agreement 
with the Asociacion and its former president to settle charges that they fixed prices and engaged 
in an illegal boycott to obtain higher reimbursement rates for pharmacy goods and services under 
the Puerto Rican government’s managed care plan for the indigent. 

Dentists in Juana Diaz. Coama. and Santa Isabel tl998f The FTC entered into a consent 
agreement with dentists in three Puerto Rican communities on charges that they conspired to fix 
prices and engaged in an illegal boycott, denying dental care to community residents. 

College of Physician-Surgeons of Puerto Rico 11997) The FTC settled charges against the 
College, with all 8,000 doctors in Puerto Rico as its members, and three physician groups, that 
they conspired to fix prices and engaged in an illegal boycott to coerce the Puerto Rican 
government to recognize them as the exclusive bargaining agent for all physicians in Puerto 
Rico. 

Medical Association of Puerto Rico (19951 The FTC approved a consent agreement to settle 
charges that the Medical Association, its Physiatry Section, and two individual members illegally 
conspired to boycott a government insurance program in an attempt to obtain exclusive referral 
powers to increase their reimbursement fees. 
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Mr. Serrano. All right. Thank you. 

Thank you, Madam Chair. 

Mrs. Emerson. Thank you, Mr. Serrano. 

Mr. Alexander. 

Before you talk, for those of you who didn’t hear this earlier, I 
said that we would take people in order of seniority as to who was 
here at the start of the hearing. It is first come, first served. Okay? 

So, Mr. Graves, I am sorry. You are going to he last. Sorry. 

Mr. Alexander. Madam Chair, if I promise not to go over 5 min- 
utes, I can make a statement and ask questions, too? 

Mrs. Emerson. Sure. 

PHARMACY BENEFITS MANAGERS 

Mr. Alexander. Mr. Chairman, in your opening comments, you 
said that you felt like in all of your dealings you continue to hit 
above your waist. But it is hitting helow the waist of the other guy 
that hurts, and they are the ones that we have to stand up for. 

As you know and have heard, there is much concern among the 
community pharmacists and the seniors about the effects of the 
possible merger of two of the Nation’s largest Pharmacy Benefit 
Managers (PBMs). The concerns include the effects that the merger 
would have on rural pharmacists and the patient access to the 
pharmacies of their choice. As a Member representing a very rural 
district, I share these concerns. So Commissioner, I know that you 
can’t comment perhaps at this time on this, but we certainly hope 
that the views of the rural pharmacists are being adequately con- 
sidered as you move forward with this process. 

PRIVACY REPORTS 

And the question is: We are hearing some reports that the FTC 
will recommend in its forthcoming privacy report a government-im- 
posed regime for data collection and news that could effectively 
starve our Nation’s information economy on the information that it 
needs. It appears that such a proposal would have an enormous im- 
pact on the economy. Have you done any sort of economic analysis 
before making such a dramatic recommendation? 

Mr. Leibowitz. Well, let me take the second question first. We 
haven’t finished up our final privacy report, so I do not want to 
comment on what we are going to do. But it is circulating around 
the Commission, as Commissioner Rosch knows. 

But it is largely about best practices. In other words, more pri- 
vacy by design, more choice for consumers, and more transparency. 
Very few people read privacy notices online, particularly in the mo- 
bile space. 

So the privacy report is not about enforcement efforts. It is cer- 
tainly not about regulation. We see ourselves largely as an enforce- 
ment agency in the privacy area. We have brought more than 100 
spam and spyware cases, more than 30 data security cases, and a 
couple of the major cases involving social networks. 

So I hear your concerns. I do not want to say exactly what we 
are going to do, but we are not a regulatory agency in that sense. 
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EXPRESS SCRIPTS INC — MEDCO 

On ESI-Medco, obviously, I can’t say much more than we are 
looking at this. We are asking questions. We are collecting informa- 
tion. But we are very aware of the concerns of rural independent 
pharmacists. My mother-in-law was a pharmacist, my father-in-law 
was a professor of pharmacology, and I have met with a number 
of groups on both sides of the issue. 

Mr. Rosch. I can’t say anything more about it than that except 
to state that my grandfather was a pharmacist as well. So there. 

PRIVACY REPORTS 

Mr. Alexander. Okay. On the privacy issue, do you have evi- 
dence to show or to demonstrate that the public is being harmed 
now if we don’t do anything? 

Mr. Leibowitz. In the cases we have brought when a company 
puts spyware in your computer or spam in your computer, that is 
a clear harm to the public, even if it is very hard to quantify that 
harm. 

When you talk about some of our other cases involving Facebook 
or Google, where they said, “we will protect people’s information 
and keep it private,” and then they made the default public, it is 
hard to quantify, but there are real harms. 

As I view our privacy report or our policy work — and we have 
had a policy function going back to when the agency was created 
almost 100 years ago, in 1914 — it is about best practices. A lot of 
companies want to be engaged in best practices, and we work with 
all the stakeholders. 

So, for example, one company that participated in all of our 
workshops was Wal-Mart, because they believe it is really impor- 
tant to have good privacy practices. It encourages more trust in the 
Internet and more commerce. 

But I hear your point. We do not want to be a regulatory agency 
here. 

Mr. Rosch. Well, I am comforted to hear the Chairman say that. 
But that doesn’t allay my concern about the staffs privacy report 
that was issued back in December of 2010. Because as I read the 
report — and, again, it was a draft at that point — it appeared that 
the emphasis was on unfairness. And we told the Congress back in 
1980, and we reiterated in 1982, that we were going to rein in un- 
fairness, as opposed to the deception prong. We were going to vigor- 
ously protect consumers under the deception prong, and that is 
what I think we ought to do. 

And, beyond that, as I read the report, I thought the staff had 
championed a “do not track” recommendation; and I thought we 
were in no position to advise anybody — let alone the Congress, of 
all people — about what we ought to do about the new “do not track 
proposal.” Both the browser solutions and the self-regulatory solu- 
tions are not ready for prime time, in my judgment. For that rea- 
son, I disagreed with the privacy report as it was written at that 
time. 

Mr. Leibowitz. I am actually supportive of the notion of “do not 
track.” If a consumer wants to opt out of tracking — not advertise- 
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ments but behavioral marketing — I believe he or she ought to be 
able to do that. 

When I first started and when Tom first got to the agency, we 
had a Republican Chairman, and she used to always say, your com- 
puter is your property. People should not put things in it without 
your permission. So we have proposed a self-regulatory do not 
track option. It has been supported by Microsoft, Mozilla, and a 
number of other companies. 

There is something called the Digital Advertising Alliance that 
is coming up with its own sort of “do not track” approach that we 
are very supportive of. There are 100 companies, major marketers 
that are responsible for 90 percent of online behavioral advertising, 
that have come up with a little icon you can click on to opt out of 
targeted advertising. It is beginning to work. 

But, having said that, it is not a regulatory idea. It is an idea 
that, again, is about best practices. 

Mr. Alexander. Thank you. 

Mrs. Emerson. Mr. Womack. 

Mr. Womack. Thank you, Mr. Commissioner, for your time 
today. 

I just have a couple of questions, and I will have some to submit 
for the record. 

Kind of a follow-up to the line of questioning of Mr. Alexander, 
what similarities or differences between the CVS Caremark delib- 
erations and the current concerns surrounding the Express Scripts- 
Medco pending merger can you identify for the subcommittee? 

Mr. Leibowitz. Sure. Well, we approved the CVS Caremark 
merger in 2006. That was one pharmacy and one PBM. Express 
Scripts and Medco, two PBMs. After we had some complaints about 
whether CVS was violating some of the terms of the consent, we 
went back, looked at their practices, did an investigation, and 
found that they were in violation — they had put some consumers 
into the donut hole earlier than they should by miscalculating the 
amounts they owed. So we got complete redress for all of the con- 
sumers who were affected. 

express scripts INC — MEDCO 

But coming back to your question, one was a merger of a PBM 
and a retailer, essentially; and this is a proposed merger of two 
PBMs. Horizontal competitors, in other words. 

Mr. Womack. I get it. 

As has already been mentioned, because I have a military back- 
ground, obviously, the TRICARE program is very important to me. 
And this is for you, Mr. Chairman. 

Should the FTC approve the Express Scripts-Medco merger, do 
you believe that the new company’s control over 30 percent of the 
retail drug market and nearly 60 percent of the total mail order 
market will benefit the next round of TRICARE contract bidding? 
Or will it detract from the program’s ability to provide affordable 
prescription access to American military families? 

Mr. Leibowitz. I do not want to prejudge where we are going 
with this investigation. But I will say this: Our staff is working 
very assiduously on it. 
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On the military aspects, I honestly had not thought about this 
until now. Commissioner Rosch might have. We will get back to 
you consistent with what we can say at this time in the investiga- 
tion. 

The only other thing I would say is that, under the Clayton Act, 
if an agreement may substantially lessen competition in a line of 
commerce, we have to challenge it. And that is the standard we 
apply. So, if it does, we will challenge a deal. And if after reviewing 
it we find that it does not raise prices or reduce choice, then we 
will not. But we will get back to you with what we can tell you 
about that. 

[The information follows:] 

Express Scripts INC — MEDCO Health Solutions Merger 

Prior to closing its investigation of the merger of pharmacy benefit managers Ex- 
press Scripts Inc. and Medco Health Solutions, FTC staff spoke to senior Tricare of- 
ficials while assessing the effects of the proposed merger on Tricare. 

Mr. Womack. Commissioner, any thoughts? 

Mr. Rosch. Well, the only thought I have. Congressman 
Womack, is that the last thing we want to do is to mandate, re- 
quire an open network. Because that would be, again, the Federal 
Government reducing consumer choice and mandating what the 
consumer should do in terms of the prices or terms of sale of these 
products. 

That is the only thing I would add to what the Chairman has 
said. 


GASOLINE AND FUEL COSTS 

Mr. Womack. My final question is, there is not a person up here 
on this panel who is not getting questions at home about what can 
be done about the ever-increasing price of gasoline and transpor- 
tation fuel. I was reading through your testimony that said, in No- 
vember of 2009, the market manipulation rule became final. What 
thoughts do you have or what direction are you taking regarding 
anti-competitive or manipulative practices going on in that trade? 

Because back at home people say to me all the time — and it is 
very believable — and I think the consensus of opinion is that there 
is manipulation. So where are we? 

Mr. Leibowitz. Look, we are obviously aware of how the increas- 
ing price of gasoline hurts the middle class, particularly. It means 
that people have less money to buy necessities. 

And we have an open investigation. We have found some anoma- 
lies among refineries. Their utilization rates were going down. 
Their profits were going up. So we opened an investigation — it is 
actually a little broader than that — into whether there is any mar- 
ket manipulation going on or any antitrust violation. 

Now, having said that, time and time again when we have looked 
at this, we know that the largest factor in the price of gasoline is 
OPEC or the prices that we pay for wholesale. OPEC would be a 
criminal price-fixing violation, because they set output, if it was 
done by companies rather than by nations. We have brought cases 
to block oil company mergers. We brought one where we insisted 
on divestiture when Exxon was selling some refineries in Maine 
just last year to Irving Petroleum. 
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But it is a very difficult problem. I know you hear about it when 
you go back home. I hear about it from my neighbors and every 
time I go fill up at the pump. 

So we are working on it. We will do what we can. And if we find 
violations, of course we will go after them. 

Mr. Rosch. Well, I do have a view about this, and I disagree 
with the Chairman about this particular matter. Our Bureau of Ec- 
onomics has opined, as he has said, that it is a worldwide market 
and that there are very few things that we can do about it as the 
FTC with respect to supply and demand. 

That said, the question is — for me, at least — whether the Presi- 
dent can do something about it besides simply appoint a task force, 
of which the FTC is a member, to investigate price manipulators. 
And I would say yes, for three reasons: 

First of all, I think that if the forces of supply and demand do 
control this market, and it is a worldwide market, then anything 
that can be done with respect to domestic exploration, including 
the President’s determination that there should be more of it, will 
immediately be reflected in the behavior of price traders through- 
out the world. 

Secondly, I think that the idea of postponing a decision on the 
Keystone pipeline, which would import Canadian oil and gas, is not 
justified on any other grounds than its political potential. And I say 
that as somebody who has a small farm, along with my wife, in the 
Ogallala Aquifer in Nebraska. 

Third, this task force that the President has appointed so far as 
I know has done nothing except sit on its hands. It has been noth- 
ing but a charade designed to let the public know, or at least think, 
that we are doing something about it. I don’t think we are doing 
anything about it. At least, as a member of the Commission, I must 
say I have no information that we have done anything. 

Mr. Leibowitz. So let me just make a couple of points. 

On is that, obviously. Commissioner Rosch has the right to have 
his opinion. But, the pipeline is out of our jurisdiction at the FTC. 
And, of course, there are other factors going into it, and we will see 
what happens. I do agree with you generally that when you have 
more supply you tend to reduce prices. 

I would also say this about the task force: I think what Commis- 
sioner Rosch is referring to is a task force set up by the Attorney 
General that has a number of agencies on it. We are actually doing 
an investigation into refinery pricing. That is a different matter. 

So that was the clarification I wanted to make. 

Mr. Womack. Thank you. 

Madam Chairwoman, that completes my questions. I will have 
others submitted for the record. 

Mrs. Emerson. Thank you, Mr. Womack; and we will accept the 
questions you have for the record. 

Mrs. Emerson. Mr. Diaz-Balart. 

Mr. Diaz-Balart. Thank you very much. Madam Chairwoman. 

Mr. Ranking Member, it is a pleasure to be with you again. 

Chairman, Commissioner, it is a privilege to have you here. 

I have really three questions on two separate issues; and I don’t 
know. Madam Chairwoman, if we are going to have an opportunity 
for a second round. 
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Mrs. Emerson. Absolutely, if you would like one. 

Mr. Diaz-Balart. Okay. Well, in that case, let me see if I can 
get all three of them in or not. 

MORTGAGE SCAMS 

One of them is — and I don’t have to tell you all how the economy 
is hurting, particularly small- and mid-sized businesses. And in the 
State that I represent obviously not only do we have the usual 
pressures but, like in other parts of the country, we have mortgage 
scams, et cetera, which is making a tough situation worse. 

If I could use an example, if you have a Chinese manufacturer 
that steals software or other IT, information technology, it obvi- 
ously gives them an unfair advantage price-wise because you know 
the other companies have to buy the product at a real price. An- 
other company buys it at a less price. And, obviously, it puts that 
American company then at a disadvantage. 

I guess it was the National Association of Attorneys General. 
They sent a letter to the Commission in late November urging the 
FTC to take action on this issue. Among those 39 attorneys general 
who signed was Pam Bondi from the State of Florida. 

So here are two questions: What can the FTC do to combat these 
unfair trade practices, number one? Number two is, are you willing 
to work with attorneys general, including Attorney General Bondi 
in the State of Florida, on that issue if in fact you are planning to 
do anything on that? 


ALCOHOL PRACTICES 

That is one issue, if I may; and, in the interest of brevity, let me 
get to the other issue which is, as you know, the 21st Amendment 
grants States the right to regulate their own alcohol practices, in- 
cluding how it is distributed to consumers, et cetera. And does the 
FTC intend to use its resources to weigh in on State laws and regu- 
lations regarding alcohol sales and distribution? And, if so, in what 
capacity would you be doing that? 

So those are the two separate issues. 

MORTGAGE SCAMS 

Mr. Leibowitz. Okay. Let me take the first one first, and I will 
take the second one after that. If you want to add something, Tom, 
you are welcome to. 

We got a letter from 36 State attorneys general, plus three terri- 
torial Attorneys General, including the Attorney General of Puerto 
Rico. They raised a very serious problem that you just documented, 
which is what happens when there is all sorts of pirated software 
out there that gives foreign competitors an unfair advantage over 
American companies? Because American companies pay for licens- 
ing and buy computers. It is a really interesting issue, and it is a 
complicated one, too. 

Because when the Congress created our agency, they gave us 
limited remedies. We do not put people in jail. We do not fine male- 
factors on the antitrust side. But we have broader jurisdiction for 
unfair methods of competition, and Commissioner Rosch has been 
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a leader in using this broader jurisdiction. So it is a penumbra 
around the antitrust laws. 

This is an important issue and there have been some in the busi- 
ness community who have pushed back very vigorously about our 
use of Section 5. They will not make us stop using it, but we listen 
to all stakeholders and we have taken some time to finish up a re- 
sponse. We should have it out very, very soon. 

The Attorneys General Association is meeting in Washington. 
One of the leaders was Pam Bondi who we work with a lot on 
scams and on a variety of other matters. 

Mr. Diaz-Balart. We have got lots of scams in Florida. 

Mr. Leibowitz. We can talk about that in the context of our pos- 
sible Miami office a little bit later. 

And another is Rob McKenna, the AG of Washington. So I am 
hoping to talk to them in the next couple of days a little bit more, 
and we should have a response out fairly soon. 

Mr. Rosch. I don’t have anything to add. 

ALCOHOL PRACTICES IN THE STATES 

Mr. Leibowitz. On the second question of alcohol practices in the 
States, we have occasionally, when asked by a State lawmaker, 
weighed in about these issues, going back to when Tim Muris, the 
first Chairman under Bush 43, wrote a report on competition in 
wine sales. We have been involved from time to time in this issue. 
If there is a particular matter, I will circle back with your office 
and try to give you a sense of whether we are thinking about 
doing 

Mr. Diaz-Balart. That is great. 

Mr. Leibowitz. But we would like to see more competition. Of 
course, we also recognize that States are the ones who regulate al- 
cohol from a health and safety perspective. 

Mr. Diaz-Balart. Thank you, Mr. Chairman. 

Thank you. Commissioner. 

Thank you. Madam Chairwoman. 

Mrs. Emerson. Mr. Yoder. 

budget savings 

Mr. Yoder. Thank you. Madam Chair. Mr. Chairman, and com- 
missioner, I appreciate you both being here today. We have a very 
difficult task in front of us in Congress, and one that is not lost 
by both of you gentlemen or anyone on the panel, and that is how 
we find a way to balance the Federal budget, find a way to cut 
spending and get our Federal spending back in line with our re- 
sources. 

I was really intrigued by the conversation we were having to- 
wards the early part of the hearing regarding the 59 additional 
FTEs, the Miami office, and the selling of the building. And I guess 
as we are looking for additional savings, one of the standards that 
we have to use here as we are looking at these things relates to, 
could we justify borrowing from our grandchildren to fund the ex- 
pense of the agency and is the expense or the increase — ^you know 
your budget is going down, which Mr. Serrano pointed out, and 
that is notable — ^but as we try to find 10 percent, 20 percent more 



283 


from agencies, what are the types of changes that we could make 
at the FTC to make those reductions? 

I can tell you that when I am home, there are not a lot of people 
who come up at town hall meetings saying you really need to boost 
the FTC’s budget and cut more spending from other areas. I know 
that is heartbreaking. 

Mr. Leibowitz. We didn’t salt those questions, by the way. 

Mr. Yoder. Truly when we are looking at places to cut, there are 
places that are heart breaking to cut, and there are regulatory 
agencies that function mostly out of Washington, D.C. that don’t 
have a lot of champions across the country in the hearts of the 
American citizens. 

So I guess as we are making tough cuts, how would we justify 
not making deeper cuts in the FTC and how do we justify some of 
the FTE expenses and where could we make additional reductions? 

Mr. Leibowitz. Sir, there are a lot of good questions embedded 
in that longer question. Let me see if I can take a crack at some 
of them and maybe Commissioner Rosch will follow up. One thing 
that your question seems to acknowledge is that not all agencies 
are the same. There are a number of members here who are newer 
to Congress and newer to the Appropriations Committee, and I 
think that is important to recognize as you go through looking at 
different agencies. 

In our case, in fiscal year 2011, we had an operating budget of 
about $276 million and we returned $258 million to consumers in 
redress to the Federal Government in fines and in fees. So I think 
you get a tremendous return on your investment, the taxpayers do, 
from the FTC. 

Now, let me take a few of the other issues, and one is the Miami 
office. We will not do this — and I don’t think we could do it — with- 
out a preprogramming from this Subcommittee. And we will not do 
it with additional resources. But as Mr. Diaz-Balart pointed out, 
among metropolitan statistical areas. South Florida has the highest 
incidence of identity theft of any MSA in the country. South Flor- 
ida has also quadrupled in size in the last 50 years. 

So a majority of the Commission, Commissioner Rosch disagrees 
with me, thinks that if we put a small office, again, from reworking 
current resources into south Florida, we can really help the people 
of south Florida. And there are terrific Spanish-language attorneys 
there and it would be mostly dedicated to our Spanish-language 
work. Not exclusively. 

With the number of FTEs, I can understand why it is confusing. 
It is not 59 additional FTEs; it is 10 additional FTEs. You are 
going to see some big agencies as you go through agencies. We are 
a tiny agency by Washington standards. We like to think that we 
are a small but mighty agency. The number of FTEs authorized is 
about 1,175. We are operating at 1,155. So we are only asking for 
10 additional FTEs. And believe me, if there was one thing that 
had to go first, although I would hate to see it happen from our 
slight request for a slight increase, it would be the FTEs because 
technology is critically important to us. It is how we keep up with 
the bad guys and how we do our merger reviews and antitrust 
work. 
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So I think it is either 49 or 59 is backfilling and then the request 
adds 10 additional FTEs. We have already backfilled most of those. 
I think we are operating at 1155 or 1156 FTEs out of 1176 right 
now. 

Mr. Rosch. Well, you know, frankly, I think each of these 
projects is probably worthwhile, but not now. That is the problem. 
The problem is one of austerity. We are operating in a period of 
real austerity at the present time. That said, can we hand some of 
this stuff off to the States? 

The chairman has, for example, talked about identity theft being 
a real problem in south Florida, and I agree with that. But that 
is quintessential theft. It is best handled by State and local au- 
thorities with, to be sure, a very large consumer education compo- 
nent from us. 

But we are not in the position to handle this. What we are in 
position to do is to handle security breaches which feeds identity 
theft and we do that. There is no question about that. 

The CFPB. It is here. I lost that fight. And so it is here. But we 
share jurisdiction now with the CFPB. I do not understand why we 
don’t have a reduction in our FTEs as a result of sharing jurisdic- 
tion with the sister agency which has taken 21 of our FTEs away 
from us as it now stands. 

Now, the chairman also mentioned during his remarks that we 
had contributed fees and fines which exceeded our budget request. 

Mr. Leibowitz. Slightly less, but yes, consistent with it. 

Mr. Rosch. The budget submission that is before this committee 
assumes total offsetting collections of 136.5 million from HSR filing 
fees and do-not-call fees. But I am concerned that the agency will 
never be able to collect those fees. The fact of the matter is that 
the actual collection of fees over the years has varied widely. And 
the FTC has only met its estimate of HSR fees once during the last 
10 years. Accordingly, I question the utility of providing an esti- 
mate of offsetting fees to this committee. 

Mr. Leibowitz. If I could just respond. Let me just make a cou- 
ple of points. First of all, I have the gravest respect for Rich 
Cordray, I think he is a terrific first head of the CFPB, and I think 
they are going to do very good work. And down the road in a few 
years I could agree with Commissioner Rosch wholeheartedly; I 
don’t disagree entirely with him now. But it is an untested agency 
and the actions it is taking, while there are concerns raised about 
it, and people who would like to undo it, the CFPB should not be 
used as a justification for us to cede the field. 

Again, we have brought 90 cases involving debt consolidation and 
foreclosure rescue scams and work-at-home scams and we do really 
good work. And by the way, from time to time, we have had to send 
people down to south Florida and have them deputized as assistant 
U.S. Attorneys to prosecute cases. That is an expense to the agen- 
cy- 

And so I think over time, you may want to, and we may want 
to move people out of predatory or financial fraud. But I think at 
this point, when as you have pointed out, people are still suffering, 
it is not precisely the time to do that. 

Now, having said that, again, we understand the need for aus- 
terity. We understand the need for agencies to tighten their belts 
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and we also understand that it is this committee that is going to 
determine our budget. And so if you end up not giving us all of our 
requests — and by the way, when we started on the Commission — 
I started 2004 and Commissioner Rosch started a little more than 
a year later — in a time where the economy was growing, we were 
both for growing our agency, which is considerably smaller than it 
was in, say, 1979, when the population of the United States was 
200 million, not 300 million. 

So I have a great respect for his principled position, but I also 
think that, given our effectiveness as an agency, and given the 
number of obligations that Congress has placed on us, especially if 
we undergo sequestration, the quality of our work is going to be 
very constrained by the quantity of demands placed upon us, and 
we are not going to be able to do things for all of your consumers 
and for the consumers that we are trying to help that we are trying 
to. 

Mr. Yoder. If I might. Madam Chair, as a quick follow-up, Mr. 
Chairman, as we try to make reductions we have to prioritize 
things. Has the agency gone through and prioritized those regu- 
latory functions that it feels are of a critical nature versus those 
that may be more of a want as opposed to a need? And I just note 
the FTC’s engagement in the interagency working group on the 
regulation of advertising on cereal and peanut butter. I don’t know 
to what extent the FTC is actually engaged in that endeavor, but 
things like that may not be of the critical nature that maybe some 
of the other functions that you are discussing. So has the agency 
gone through and said some of these things we would do in a mo- 
ment of flush resources, but the Committee on Financial Services 
is telling us to find the lowest 10 percent, can you identify what 
those are? 

Mr. Leibowitz. That is a really great question, and by the way, 
I am hoping not to have to talk about food marketing too much, 
but the food marketing interagency working group report was man- 
dated by the Senate Appropriations Committee. It was Sam Brown- 
back and Tom Harkin. Obviously we are keenly aware of the new 
language the Appropriations Committee has given us in our fiscal 
year 2012 appropriation. I think from the perspective of the Com- 
mission, it is probably time to move on to other areas. The inter- 
agency working group report would not be a priority. 

Food marketing to kids is a priority and childhood obesity is a 
priority. But with that particular initiative, I think it is probably 
time to move on. 

Now, under Bill Kovacic, who was the Chairman before me, and 
then served as Commissioner with Commissioner Rosch and my- 
self, he started an initiative called FTC at 100 in which we went 
out to all of our stakeholders, looked internally, and ask what our 
priorities should be in the coming 5 or 10 years. And I will get you 
a copy of that. Congressman. It was a really good study that I go 
back and look at from time to time. It talks about what our prior- 
ities ought to be. And what our priorities ought to be, depending 
on different types of growth or levels of growth. 

And we know now we are going to have little or no growth and 
hopefully not a decline in our workforce going forward. We try to 
do that. 
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I will say this: I don’t want to throw another agency under a bus, 
but I was on a panel with a Commissioner from another agency, 
and someone asked me that question. It was at a luncheon, and 
someone in the audience asked me the question, “Do you ever take 
a look at your agency to see what you need to do going forward if 
5 or 10 years?” And I basically gave him an answer about FTC at 
100 and the other Commissioner whispered to me: I wish we would 
do that. 

So I think we are pretty good at that. We are not perfect, but 
self-examination and examination by your outside stakeholder, 
businesses, consumer groups, and others who follow your agency is 
a good thing to do. 

Mr. Rosch. I don’t think so. And this is another area where I 
disagree with the Chairman. You know, he has mentioned to you 
that we used to have close to 1,800 FTEs back in the 1970s. And 
today we have 1,200. You know, frankly, Mr. Yoder, I think that 
every law firm in the United States has seen a similar contraction 
of its support staff, and the answer can be summed up in one word: 
computers. That is exactly what has happened. And yet we have 
not contracted accordingly. I think there is more belt tightening 
that we can do in terms of support staff because of computers. It 
is as simple as that. 

Mr. Leibowitz. Clearly computerization is a reason as to why 
government generally has downsized and can downsize to some ex- 
tent. I do not think going from almost 1800 FTEs in 1979 down to 
about 900 in 1989 — and Congress, by the way, has been very good 
about growing our agency when you can do it — is entirely about 
computerization, but I certainly understand the Commissioner’s po- 
sition. 

Mr. Yoder. I appreciate your comments. I might just close my 
thoughts by saying certainly. Commission has large scope, but has 
the ability to make the determination as to what is going to be on 
its plate. Certainly you get directives from Congress and from other 
directions, but you make those decisions. So it might be helpful for, 
myself at least, to see as budgets were to shrink, where you would 
choose to prioritize. 

And sometimes agencies choose to prioritize those — eliminate 
those things that would get the most attention. That is not obvi- 
ously the type of list I am looking for, the ones that would cause 
us the most strain. But the ones that you would see as the lowest 
priority versus the highest priority in terms of, if we had to do only 
one thing, this would be it, and if we got to do two things, this 
would be it. That might be useful as we go through and try to de- 
termine where to best spend our money. 

Mr. Leibowitz. It is a fair point. Let me come back to you with 
some of those ideas. And I would also say that as an agency, gen- 
erally, we try to come up with a bipartisan consensus about what 
we want to do. And we try to look at things that are the greatest 
good for the greatest number of people because we do have finite 
resources. 

Mr. Yoder. Thank you. Mr. Chairman. Thank you. Madam 
Chair. 

Mrs. Emerson. Mrs. Lee. Thank you for being patient. 
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Ms. Lee. Good to be back. Good to see you. Thank you for this 
hearing. Thank both of you for being here and for your service. And 
I would just say how important this day is because we are marking 
Consumer Protection Week. And I believe consumers need more 
protection now than ever. And you are FTC your mission is so im- 
portant in terms of consumer protection. 

PREDATORY LENDING PRACTICES 

I want to ask a couple of questions in terms of deceptive and un- 
fair practices as we see it in the predatory lending, and discrimina- 
tion in lending or deceptive or fraudulent loan servicing. I know 
you don’t have jurisdiction over banks and thrifts, but you do have 
jurisdiction over nonbank mortgage companies, mortgage brokers, 
and other non banking finance companies. 

Now it was this sector of the industry that really had some of 
the worst actors in the subprime mortgage crisis, and many of 
them were guilty of discrimination and illegal steering of minority 
borrowers into predatory subprime loans. Most of those fly-by-night 
companies have collapsed, thank goodness, but they were quickly 
replaced by companies who offered to rescue homeowners from the 
very predatory or fraudulent mortgages that really brought down 
our economy. 

Communities like — and I will give you an example — like mine in 
my district in East Oakland, they were targeted, entire commu- 
nities, by misleading advertising, unfair and predatory loans, and 
discriminatory lending. And these were targeted based on race and 
ethnicity. Now, unfortunately, they are falling prey to scams that 
promise to save their homes and lower their mortgage payments. 

And so your agency, I know, is as busy as ever. But you have 
some help along the way, but you mentioned, and we all recognize 
it is going to take a couple of years for the Consumer Financial 
Protection Bureau to really be fully operational. And so in the 
meantime, let me find out what you all are doing on the mortgage 
rescue scams. Do you have your materials that are bilingual and 
can they effectively help the hardest-hit minority communities? 

And I would like to know a little bit about your outreach cam- 
paigns into these neighborhoods and just exactly what you are 
doing. And your budget, given the lack of consumer protection and 
these scams that are taking place, I think you need more resources, 
because — the middle class has now fallen into the ranks of the 
poor, and in large part, it is these subprime mortgages that have 
forced them, you know, out of their homes and put them out on the 
streets. And so we need to get it together real quick, and your 
agency is very critical in this. So, if you ask me, you need more re- 
sources to do this. 

Mr. Leibowitz. I appreciate that. Let me start and I will turn 
it over to Commissioner Rosch. All of our consumer protection ma- 
terials are in Spanish now, and it is critically important that we 
do that. Some are in other languages. We have some in Korean, 
some in Chinese, and some in Vietnamese. If we see a particular 
scam targeting a particular demographic, we will spend the time 
and the money to make sure we have translations for the popu- 
lation that can use this information the best. And then we have a 
terrific Web site. Some of you, I know, link to it from the Com- 
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mittee. Consumers use it all the time. We have millions of hits on 
our Web site every year. 

In terms of the cases we are bringing — foreclosure rescue scams 
and credit reduction scams — we have brought more than 40 in the 
last three years, and with the cooperation of different AGs, over 
200 in just those two categories alone, and people who are in ar- 
rears on mortgages are targets. Willie Sutton said: Why do you rob 
banks? It is where the money is. And we have seen the malefactors 
going into the foreclosure rescue business. You used to hear the ads 
on TV or on radio saying, “Give us $3,000 and we will take care 
of your problem.” They took the money and didn’t do anything be- 
cause 97 percent of the people at these companies were in sales, 
and 1 percent, at most, were trying to renegotiate mortgages on be- 
half of consumers. 

With the help of Congress, we also passed a bipartisan mortgage 
rule that banned advance fees for mortgage relief services. It was 
supported unanimously by the Commission. And we modified our 
telemarketing sales rule to ban advance fees for debt reduction. 
And so you see far fewer of those scams with advance fees right 
now. 

And in the particular discriminatory lending context we have 
brought at least a handful of cases. There was a case involving 
Spanish-language borrowers in California who were being charged, 
on average, a quarter point (maybe a little more than that), more 
for their mortgages. It was the Golden Empire Mortgage (GEM) 
case. And we have had other cases in that area. And we reach out 
to legal services, to community groups, to honest businesses who do 
not want to be at a competitive disadvantage to the crooked ones, 
to try to come up with more cases in that area. 

Mr. Rosch. Well, two things. Three things, first of, all. Congress- 
woman Lee. First of all, I happened to live in your district for a 
long time, so I know what problems you are facing. That said, sev- 
eral things. 

First of all, we are not doing minorities any favors by getting 
them out of their houses into houses that they can’t afford. We dis- 
covered that in the CompuCredit case. And that was partially 
owned by the Southern Christian Leadership Conference, as a mat- 
ter of fact. 

So we told them that if people were moving because of fraud, we 
were going to clamp down on that. And we did. We returned a lot 
of money to consumers as a result of that fraud. 

That said, I think that probably the biggest problem that we 
have at the Commission today is probably cheap consents. By what 
do I mean by cheap consents? First of all, I don’t think that it is 
in the public interest if it is a consent settlement agreement that 
doesn’t return any money to consumers. And these are brought into 
me all the time. People spend their money as soon as they make 
it. So a lot of these scammers who are terrible people are con- 
senting out, and it is cheap. It is cheap for them to settle out. 

Second, we have the same problem that the SEC has, except in 
spades, because we do not, by and large, require people to admit 
liability. We just took a consent, for example, in which we agreed, 
to let the people deny liability, and I don’t think that that is a good 
use of public funds at all. 
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Ms. Lee. Why is it that we do not require the admittance of li- 
ability? 

Mr. Rosch. I don’t know. 

Ms. Lee. Is that a legal issue that the law prohibits that 
from 

Mr. Rosch. Well, a judge in New York has just brought — Rotoff 
is his name, and he has just questioned the SEC as to whether or 
not they can legally have a consent that neither admits nor denies 
liability. Now we have been taking consent agreements like that for 
years, so I do not really have any problem with those. But I do 
have a problem with a consent that just simply denies that there 
is any liability at all. That is, to me, a cheap consent. And I will 
not go along with it. And I have told people that I will not go along 
with it. 

Mr. Leibowitz. Let me just say I absolutely agree that Commis- 
sioner Rosch that we need to have more cases in which we get 
disgorgement or restitution for victims. But I would also say this: 
as I understand it, we are a little different than the SEC in the 
sense that we litigate lots of cases. We are primarily, not exclu- 
sively, but primarily an enforcement agency, and a policy agency 
as well. In 2011, we brought something like a little over 100 cases 
and we currently have about half that number in litigation, roughly 
half And so we litigate a lot of cases; we also settle a lot of cases. 

Now, I would also say that usually when we have settlements, 
the companies will say that they do not want to admit liability. 
They do not deny liability but they do not want to admit liability. 
I will look at this particular case in which they denied liability. 
That is very unusual. But it is important to shut down ongoing 
fraud, and sometimes — not always, and hindsight is always 20/20 — 
you can get better relief or relief that is just as good if you take 
a consent and then you move on to the next malefactor. And I am 
not saying that we do triage against fraudsters or bad guys, but 
there are a lot of people out there, so if we can get a pretty good 
consent that is a good as what we think we will get in court, we 
will sometimes take it. 

But I agree with Commissioner Rosch. It is important that we do 
more disgorgement and that we do more restitution. 

PREDATORY LENDERS 

Ms. Lee. Could I ask one more? Have you looked at civil rights 
statute and say, for example, the targeting of Spanish speaking 
homeowners? That to me, and we are looking at other areas on this 
too, could be a civil rights statute violation. 

Mr. Leibowitz. One of the cases we have brought was under the 
Equal Credit Opportunity Act. So yes, we sometimes can use the 
Civil Rights Acts as well. That is in our bailiwick. 

Ms. Lee. Thank you. 

Mrs. Emerson. Mr. Graves. 

Mr. Graves. Thank you. Madam Chair. Mr. Chairman, Commis- 
sioner, thanks for being here. I am intrigued. It is sort of nice to 
go last every now and then, because you hear all the questions and 
there is a lot of questions and Mr. Yoder really gets to the heart 
of it all, and that is, as we sit here on this panel and we look the 
at request that is put before us, we realize the dire condition our 
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Nation is in from a fiscal perspective, I have to say it troubles me 
a little bit that what is put before us is really not going to save 
our Nation in any way. It is almost — to me appears to be a def- 
erence to other agencies, other departments, other areas that must 
take responsibility for all of this crazy spending that is going on 
in Washington, when I think it needs to be addressed in totality 
by all agencies and departments. 

And so if you could help me a little bit with the history of the 
CFPB and where that departure occurs, where that funding goes. 
And I know I was discussed a little bit when I was coming in, but 
help me understand that, where the time line, and how that tracks 
and where is that being picked up in your request here. 

And then I was really appreciative of the Commissioner’s com- 
ments about some things going back to the States. I think there is 
there is ever an opportunity for this Congress to devolve some 
parts of the Federal Government back to the States where they 
rightfully belong, this is a good opportunity. With the deficit as 
high as it is, four consecutive years, a trillion dollars and every 
agency that comes before us just asks for more money. We just 
heard on this panel that you could do better if you had more. There 
is no more. We have reached that point where there is no more. 

So from your comments a minute ago. Commissioner, what would 
be some ideas that could go back to the States? That is sort of my 
second question. And then thirdly, the GAO produced the report 
about duplicative programs. Are there any of those that you can 
see that identified with your Commission or are there some on an- 
other report later that may come out that maybe you could help us 
with earlier and we do not have wait for the report to come out, 
but we could say hey this is being covered somewhere else. There 
are sort of three questions there. 

THE CONSUMER FINANCIAL PROTECTION BUREAU 

Mr. Rosch. Let me try. Okay? The CFPB was Elizabeth War- 
ren’s idea initially, with the White House’s blessing, I might add. 
And frankly, I listened to Elizabeth Warren up in New York once 
upon a time, and my wife was sitting in the audience and I said 
what do you think of what I said to her? And my wife said: Never 
cross that woman’s path again, ever. 

That said, I did write a letter to your counterparts on the Finan- 
cial Services Committee and I will not say that I got the cold shoul- 
der. But I basically said the same thing that you have said. Madam 
Chairman, which is we are layering another unnecessary layer of 
bureaucracy on top of the FTC, which is doing the job quite nicely 
now, thank you. But I lost that round. So the question is now what 
do we do about it? And the answer to me is we cut back. 

Now, how we cut back, since we now share jurisdiction with a 
new CFPB. I happen to disagree with the Chairman that we need 
to do as much as we always did, because I think there are now two 
agencies involved in doing that same thing. 

IDENTITY FRAUD AND PROTECTION 

The second thing, though, is what do we do about the States? I 
have talked about one thing. As far as I am concerned. Congress- 
man Diaz-Balart, my view is that identity theft is a quintessential 
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theft which is handled best by State or local authorities because we 
do not have criminal authority as they do, and we have not, by and 
large, been involved in doing that sort of thing except on a con- 
sumer-education basis. And we are doing quite a bit in that regard. 

That said, let me identify another area where I think we can 
hand off more to the States, and it is in mergers. There is no ques- 
tion that we are getting discovery that is more voluminous than we 
used to get, and that happened in private practice to me as well, 
particularly when on-line discovery was de rigueur and unchecked. 
But that said, what we ought to be doing in my judgment is hand- 
ing off some of these cases to the States. They have States attor- 
neys general who are perfectly well able to handle this task for the 
time being. I don’t agree forever. I agree with Congresswoman Lee 
in that regard. But now is not the time. 

CONSUMER FINANCIAL PROTECTION BUREAU START-UP 

Mr. Graves. Thank you and I could ask one more follow on that, 
and Mr. Chairman, you wanted to respond to, you used the term 
“layer” when referring to CFPB. So you are saying to us that it is 
not carving out a segment of your appropriations and calling it a 
new name. It is, the FTC remains whole and then there is a new 
layer, or new dollars proposed in the future or shortly, I imagine. 
That is what I am trying to get at, because I heard you a minute 
ago say back in the 1970s we had 1,800 FTEs, but we only have 
1,200 today. But I can’t imagine your budget was 150 — it is more 
than it was. And so over time, did they take portions away, create 
a new agency? This one kept the same amount, then there was new 
funding for the other one, and it just multiplies over time. 

Mr. Leibowitz. That is a good question. I think when the agency 
started shrinking there was no creation of a new agency to draw 
people away. The CFPB, as Tom alluded to, is on a banking agency 
pay scale. So they pay considerably more for people who will, over 
time, certainly be doing some of the same work that we do. But I 
would make this point: they are out from under appropriations, 
which I know is an issue for this Committee going forward. It is 
a bipartisan issue for this Committee. 

But again — and I don’t disagree with Commissioner Rosch, and 
you certainly — we all understand that we have to do belt tight- 
ening. But let us say you are one of the 450,000 consumers who 
got a check in the mail from the Federal Trade Commission be- 
cause of loan servicing violations by Countrywide, which was 
bought by Bank of America. It is hard to say to them we are going 
to reduce the funding of the Federal Trade Commission, and as a 
result, it is going to take longer to do that investigation. The Fed- 
eral Trade Commission might not bring this other case. The agency 
might not effectuate the return of the money from what we believe 
was a pretty clear rip-off, charging up $300 for mowing the lawn, 
putting it on someone’s servicing bill and then adding late fees and 
a variety of other fees. It is hard to tell those consumers that we 
cannot help you or we cannot help you as soon as we would if we 
had more resources. 

So over time, if the CFPB survives and does the things I believe 
it will on behalf of consumers, then I think that is a real debate 
to have, then I would probably be agreeing with Commissioner 
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Rosch that we should move our resources around. But I don’t think 
you want to leave a gap year or two years. 

Again, the CFPB has terrific people and a really good head of the 
agency. But their future is, I think we all understand, somewhat 
uncertain, at least in the next year or two, and they have not 
brought a case yet because they are a new agency. 

I will say one more thing and I will stop. I do not envy you. You 
have tough choices to make, and whatever the choices you make. 
Congressman, we are going to work within those parameters. But 
what I do know, and what I think Commissioner Rosch agrees with 
me on is that we are a really good agency. And so I respect his po- 
sition that we should just stay fiat, and if that is where you end 
up, that is what we are going to do and we will do the best that 
we can. 

Mr. Graves. Thank you. And I hear what you are saying. And 
every agency that comes before us says the same thing. We are so 
important. We are so important. We are so important. And I know 
why, certainly there are some very important tasks that you take 
care of 

But I left north Georgia earlier today, three children, kissed 
them all this morning. They went off to elementary school, middle 
school, and innocently not aware of you sitting before us today. And 
what you would say to them? They are the ones that are going to 
have to pay for this. Your children or grandchildren, if you have 
them, are the ones that are going to have to pay for this. 

You say the decisions are difficult for us. They really are not. 
They are not that difficult. They just get delayed because we do not 
get assistance that we are asking for from various agencies and de- 
partment heads. 

I will leave it at that because we, as the Congress, have to come 
to grips with this, and I think each of us have to do it together. 
We hear the call for bipartisanship. This is the opportunity for us 
all to do it together. But going on the fifth year of trillion dollar 
deficits, this is not the path that we need to be on. 

Mr. Leibowitz. I understand. 

Mr. Graves. Thank you. Madam Chair. 

AGENCY DUPLICATION OF WORK 

Mrs. Emerson. Thank you Mr. Graves. We are not finished yet 
with the CFPB because I have a couple more questions. Really less 
to do with the CFPB and more to do with you all but I curious 
about this whole process. I don’t like duplication at all. It is, I 
think, a waste of resources. So let me ask this: Number one, the 
21 folks that went over to CFPB, what do they do? What were their 
jobs at the FTC? 

Mr. Leibowitz. They were economists. They were attorneys. 
Some but not all of them did financial fraud issues for non banks. 

Mrs. Emerson. Right, non bank financial institutions. 

Mr. Leibowitz. Where we have jurisdiction. 

Mrs. Emerson. Right. 

Mr. Leibowitz. And, you know, they were, on whole, as is typical 
of our agency, very good, competent attorneys and economists. 
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Mrs. Emerson. Were they asked specifically by the CFPB folks 
or did you say to them if you want to go over and keep working 
on these issues you can go? How did that whole thing transpire? 

Mr. Leibowitz. So I think we sent over a couple of detailees 
early on just to make sure folks knew what they were doing in 
areas that they didn’t inherit. Remember they took the consumer 
protection functions from the banking agencies and put them to- 
gether in a different way, but they had not done a lot of what we 
had done. So we sent over a few detailees and for the most part, 
they have been hired away. 

Mrs. Emerson. I am still confused why that function is leaving 
the ETC. What is it that they are going to do that is it different 
from what you-all are currently doing. And I realize there is a bit 
of bitterness here. 

Mr. Leibowitz. I wouldn’t say bitterness. I would say healthy 
competition. 

Mrs. Emerson. It seems to me you are doing something well, and 
CEPB is spreading your resources thinner when you all have exper- 
tise in this area. I mean, it is just silly. 

Mr. Leibowitz. I would say, it is a really fair question to ask, 
and I think one that have been thinking about more since Commis- 
sioner Rosch and I started preparing for this hearing together. I 
guess I would say this: We have, if you include our regional offices, 
about, 100 people working financial fraud issues right now and we 
have back-filled most, if not all, of those positions already. But hav- 
ing said that, I think over time the CFPB might be a very com- 
petent and a better agency in the financial fraud area. But two 
things. One is in the next couple of years, I think you want to 
make sure that we are stopping financial fraud, and we do have 
an MOU so we don’t trip over each other. So we don’t double- 
team — 

Mrs. Emerson. I read the MOU and I still can’t figure out what 
you are doing versus what they are doing. 

Mr. Leibowitz. Right, what it does is most basic level it says, 
“let’s let each other know who we are investigating;” right? It does 
not say, ’’you take the payday lenders and we will take the non 
bank 

Mrs. Emerson. So you are basically duplicating? You have a 
whole list of characters and they are taking one and you are taking 
one; why aren’t we just leaving that at FTC period? 

Mr. Leibowitz. Why don’t we leave it in the FTC period? 

Mrs. Emerson. Yes. 

Mr. Leibowitz. Again, none of us has a magic wand and if we 
did, we might do things differently. I know because I look at our 
complaint database as does Commissioner Rosch, that this is a very 
target-rich environment. There are more people doing bad things to 
consumers than we can go after. So it is good from my perspective 
to have a second cop on the beat. 

But the other question is why don’t we leave it to the Federal 
Trade Commission? Well, Congress made the determination, and it 
was not a unanimous determination, but that they would create 
this new agency, and so we work with it. And I hear what you are 
saying. I understand your concerns. There was obviously some de- 
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bate, as you know, early on about whether to just make those func- 
tions a part of the Federal Trade Commission. 

Mrs. Emerson. So the opposite question is then why don’t we 
just send that whole piece of what the FTC does to CFPB and you- 
all will focus on all of the other things that you do well. 

Mr. Leibowitz. Well, I don’t want to speak for Commissioner 
Rosch, some people think that might be happening over time but 
we had a bipartisan view. It was Joe Barton, it was Henry Wax- 
man, it was Barney Frank who was your college classmate and 
Congressman Bachus, everyone agreed that we should keep our ju- 
risdiction because we did a really good job and because there was 
uncertainty over the CFPB, particularly very, very early on. 

Mrs. Emerson. You were very diplomatic and I understand 
where you are coming from. 

Mr. Rosch. And I have very little to add to what the Chairman 
has said except the following. First of all, with respect to the people 
who have gone over there, Peggy Twohig who brought our principal 
pre-2008 case that yielded consumers millions and millions of dol- 
lars, went over to head up the CFPB’s new non bank financial pro- 
tection program. 

Second, I would point out that the CFPB has exclusive jurisdic- 
tion over rulemaking, over fair debt collection practices. And it may 
make a rule which is broader than the one that we enforce under 
the Fair Debt Collection Practices Act. We don’t know at the 
present time. The Chairman is correct about that. 

But from my standpoint, it is folly in this limbo state that the 
CFPB is in, except we know that it has got a lot of our people doing 
non-bank work. It is folly for us to try and duplicate their efforts 
today and particularly in a time of austerity. It does not make any 
sense to me. 

Mrs. Emerson. I appreciate that. The whole thing is frustrating, 
and it is kind of like when you have the SEC and the CFTC having 
to jointly do rulemaking, which it hard enough among five commis- 
sioners, let alone when you have to do five commissioners within 
each agency all of whom then have to agree, which is why it is tak- 
ing so long to get other types of Dodd-Frank regs done. But I ap- 
preciate what you all said. 

FTC REGIONAL OFFICES 

Let me ask you. Chairman Leibowitz just because I am trying to 
find where could we easily save money. The PTC has seven re- 
gional offices. You would like to add a couple people to start office 
in Miami. Is there an Atlanta office? 

Mr. Leibowitz. Yes. 

Mrs. Emerson. Could the Atlanta office close and become the 
Miami office? 

Mr. Leibowitz. That would not be my preference or the pref- 
erence of most of the members of the Commission, although I will 
talk to them about it. What we would probably do is we would post, 
if we go forward with the Miami office, we would probably start it 
with about six people, and we would post from within our existing 
agency. My guess is we would have a lot of interest in doing that. 
And we would backfill someone who is doing financial fraud with 
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a vacancy we have in financial fraud, and refill it in Miami. But 
you know, I want to think about it. 

Mrs. Emerson. Where are the six other offices? New York? 

Mr. Leibowitz. New York, Chicago, San Francisco, Dallas-Fort 
Worth, Cleveland and Atlanta. And Seattle, of course, which does 
both competition and consumer protection work. 

Mrs. Emerson. With technology, as it is today, do you really 
need to have all of those regional offices? Because I would contend 
that having an office in Miami that is particularly focused on Span- 
ish-speaking consumers would make sense, but I don’t see why you 
need to have seven other offices. Perhaps New York, I don’t know. 

Mr. Leibowitz. Well, you might talk to Chairman Durbin about 
the Chicago office. Look, when Commissioner Rosch — 

Mrs. Emerson. Let me interrupt you and say that we don’t ear- 
mark anymore, and therefore we all need to be cognizant. I mean, 
I have several post offices closing in my district and the Post Office 
Distribution Center, and it makes me sad and it makes me angry 
because the agencies aren’t doing what they ought to be doing. I 
am just saying do we really need them in this technological era in 
which we live. 

Mr. Rosch. I championed closing the Atlanta office. And the 
chairman has suggested that he would be, at least in some future 
incarnation, amenable to that as well. But that is something that 
I do think we ought to consider. 

Mr. Leibowitz. If I could just add that if we had to start from 
scratch, and by the way, when Commissioner Rosch was the head 
of our Bureau of Consumer Protection during the Ford administra- 
tion, how many offices did we have? We had 17 regional offices? 

Mr. Rosch. Believe me, we do not want to play havoc trying to 
close any of those. 

Mr. Leibowitz. I would say this. First of all, I think there are 
some things that regional offices can do including consumer edu- 
cation and being a liaison with State attorneys general where they 
are located and near where they are located. But it is a little hard- 
er to do from Washington. And I would also say this: If we could 
start from scratch and the Appropriations Committee said to us, 
“We want you to have seven regional offices, you pick the cities.” 
I cannot imagine that Miami wouldn’t be a city, because it is a hub 
for Latin American business activity. It has grown exponentially 
over the last ten years — 57 percent of households are now in Span- 
ish-speaking. And so I cannot imagine we wouldn’t put it there. 

But at the same time, our regional offices have been engines of 
antifraud activity, and a few of them do antitrust work as well. The 
New York office does terrific antitrust work. So I would hate to say 
we would close this office in order to open another office, because 
there are really good people. I do not want to move them. I do not 
think the Commission wants to move them around and force them 
to pick and choose. You can either stay there and lose your job or 
you can move to Miami. But we would do it, if you would let us 
do it. Again, it is up to you because we would need a reprogram- 
ming. We would do it from existing resources. 

Mrs. Emerson. Yes. 
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Mr. Diaz-Balart. If you make the announcement about opening 
an office particularly generally in February, you make that an- 
nouncement, you will have a lot of people wanting to go down. 

Mr. Leibowitz. And I know we will have the support of your 
very good Attorney General. 

Mrs. Emerson. I was not choosing Atlanta, because Mr. Graves 
is from Georgia, after all. But I am trying to figure out, if you need 
this, what can you do without? Because the fact of the matter is 
that we just do not have the money to fund everything. 

Mr. Leibowitz. Well, I would say, between Commissioner Rosch’s 
testimony and what we heard from some of the Members of your 
Subcommittee, we might be able to figure out a way to do it from 
existing resources and try to take under consideration some of the 
points that we have heard today at this hearing. 

LEASED SPACE AND CONSOLIDATION 

Mrs. Emerson. Will you indulge me? I have one more really 
quick question. It has to do with your leased space. Bring us up 
to date on the New Jersey Avenue location. 

Mr. Leibowitz. Right. 

Mrs. Emerson. I think, originally, you had asked for more 
square footage than you all needed. But tell me what you are doing 
with this move. Because I, obviously, am looking for another way 
to consolidate some space and save some money. Can you give us 
an update? 

Mr. Leibowitz. Well, thanks to this Subcommittee, we probably 
have enough money, or close to it, to do our move. I just had a dis- 
cussion with our executive director today who is sitting behind me 
about how we are going to, in new space, as part of our belt tight- 
ening, reduce the space per employee and per attorney to some ex- 
tent. 

Mrs. Emerson. Let me ask you, do each of your attorneys have 
to have private offices? 

Mr. Leibowitz. It is preferred because of the confidentiality of 
some of the things we do, but it is not essential and we have dou- 
bled up at times in the past, and we might have some doubling up 
going on now and we might have some doubling up going on in the 
future. People want to work at the FTC, there is no doubt about 
it. It is a really good agency. If you say to a young attorney you 
have to sit with somebody else just like they do in a House office 
or a Senate office, we will make that work. 

Mrs. Emerson. Well, our staff sit in pits. 

Mr. Leibowitz. At the risk of — I’m sorry, what? 

Mrs. Emerson. Our staff sit in big pits. 

Mr. Leibowitz. Like a bullpen, going back to the baseball analo- 
gies that you started the hearing with. At this point, there is a lit- 
tle bit of uncertainty because a certain member who chairs another 
committee, I believe, is holding up some prospectuses. So we are 
hoping to get that through a committee on the House side soon. 
Otherwise, actually, we will have to stay in our space and we will 
have to pay a lot more for it and we will have to come back to you 
and — 
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Mrs. Emerson. All right. I will follow up on that. And I appre- 
ciate it. But we need to start moving on this because it is ridicu- 
lous, and I want to try and save money. Joe? 

Mr. Serrano. Thank you, what I think we have established is 
that Miami is in pretty good shape for getting an office. 

Mrs. Emerson. If certain things happen. Another office would 
have to close. 

Mr. Serrano. Exactly. And then Mr. Diaz-Balart will have a 
problem because he believes in cuts, will he attend a ribbon cut- 
ting? That is a different issue all together. It is good. We have 
made some comments here about duplicating services and so on. 
But I think what we need just to remember, every so often, as we 
talk about this new agency, is that it didn’t happen in a vacuum. 
Homeland Security was not created in a vacuum. That whole con- 
glomeration was created as a reaction to something. Well, some- 
thing went terribly wrong in this country in the financial markets 
and so a lot of people agreed something had to happen. 

And I am not sure that every one was willing to say the FTC 
with your limited resources, and so on, should handle all of that 
that was going on. And I think that is what we tend to forget. Am 
I correct? 

Mr. Leibowitz. That is right. 

Mr. Serrano. That is the shortest answer you have given all 
day. But I understand. 


TIPS AND COMPLAINTS 

Let me ask you a question. I assume that the FTC gets a large 
number of tips and complaints every day. Are you able to follow up 
on all of them or just a fraction of them? And how do you choose 
which complaints to go after? 

Mr. Leibowitz. Sir, that is a great question, and I know that you 
spent some time as the chairman of the Consumer Protection Sub- 
committee of the New York State Assembly. 

Mr. Serrano. Oh, my God. You remember that far back? 

Mr. Leibowitz. We just read up on our appropriators. We get 
something like — my staff will correct me if I am wrong — something 
like 2 million complaints a year. And of course, what we do is we 
put it in a database, and it becomes a critically important way in 
which we determine which scams to go after. 

Now we also allow State attorneys general, because I think it is 
really critical that we all work together, to access that database 
and to input data into it. And so we can all work together on fig- 
uring out which scams we should be trying to stop, which ones will 
give the greatest benefit to the greatest number of people, and our 
complaint database is one way we do it. 

We also talk to consumer groups and we also talk to honest busi- 
nesses because they do not want to be unfairly competed against. 
One of the interesting things is when we did our mortgage modi- 
fication rule, we actually ended up having one of the trade associa- 
tions for the companies that do this supporting our rulemaking in 
the end, because one, as we listened to them they had some sugges- 
tions, and two, is they felt like they were at a competitive dis- 
advantage. 
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So it is a hard thing to do. We try to do our best to really figure 
out where we can do the most good. And we work with our State 
AGs and other folks. And with HUD, and with the Department of 
Justice and Treasury when we can. 

Mr. Serrano. Mr. Rosch. 

Mr. Rosch. No comment. That sounds fine to me. 

Mr. Serrano. That is even a shorter comment than the one that 
he made. I must be doing a good job here. 

STATES ATTORNEY GENERALS 

You mentioned a lot your working relationship with the States 
AGs. Do you ask them for information or do they always come to 
you with an issue that they want you to cover? 

Mr. Leibowitz. It is a combination. Sometimes on mergers and 
issues, we generally take the lead. And on antitrust investigations, 
sometimes they join us and occasionally they will do — and maybe 
we should ask them to do more — some of the depositions when we 
are doing an investigation and some of the document reviews. 

We have a lot of cross pollination with them. I did a youth pri- 
vacy panel with Eric Schneiderman two weeks ago in New York, 
and that was great because we hadn’t met each other, although I 
had worked with some of his predecessors. And tomorrow, the Na- 
tional Association of Attorneys General is in town, and I am going 
to talk to them and then they are coming back to our agency and 
we are doing a workshop for them. 

So there are a lot of ways that we cross-pollinate, and we need 
to do more of that because obviously when we leverage our re- 
sources, we all do more for the consumers we try to represent. 

ON-LINE SHOPPING 

Mr. Serrano. Let me ask you a quick question on online shop- 
ping. The last couple of years, around the holidays, Christmastime, 
we hear about how much more people are buying online. So obvi- 
ously, just by that mere percentage growth, you would say that 
there are more problems online. Is it that it is just a mere percent- 
age growth, more buying, more shopping that way, therefore more 
problems? Or is it that that medium lends itself more to schemes 
and bad information? 

Mr. Leibowitz. That is a great question and I don’t know the an- 
swer to that. I do think when you don’t have a person, and there 
is no one that you are necessarily speaking with, it probably make 
its easier in some ways to start a phishing site. 

And one of the issues where we have been very bipartisan is the 
Internet Corporation for Assigned Names and Numbers (ICANN) 
recently developed a plan to have all of these new top level domain 
names, and we thought it would be a hotbed for fraud. Because you 
have all of these new domain names. Think about the ways you 
could misspell Marriott; right? 

Now with only 20 top-level domains, we are always chasing the 
bad guys. Sometimes they are operating out of Orange County, 
California, but they have registered their domain name in Berlin. 
We were worried and we sent ICANN a 15-page letter from the 
Commission urging them to go much slower and to try to put in 
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requirements where we know who is registering and making sure 
that the registration information is accurate. 

So I would say, I don’t have an answer for you. It is a really good 
question. I will follow up with our staff and see if they can try to 
quantify some of this. But I will say this: the Internet gives all con- 
sumers great gifts in enormous ways, and online commerce is a ter- 
rific thing, hut it also has led to a variety of fraud, and of course, 
that is what we are supposed to he watching at our agency. 

Mr. Serrano. It also has killed that great Jack Benny routine, 
shopping at Christmas at the counter because there is no Mel 
Blanc or Frank Nelson to exchange with. I just gave away my age. 
But anyway. 

Mr. Leibowitz. I thought you were younger than that. 

IMPACT OF BUDGET CUTS 

Mr. Serrano. It is not that funny to buy online. You can’t make 
it. I have just one more question. Madam Chair, and it is a ques- 
tion that has to be asked, which is, how would the FTC handle 1.5 
percent cut for 2013 if sequestration was to occur? 

Mr. Leibowitz. Speaking for myself — I am hoping we don’t see 
sequestration because again, we would have to make a lot of tough 
choices, and it would involve personnel and it would involve IT, 
where we are desperately trying to catch up with the marketplace. 
And so it would be very, very difficult for us to do the things you 
want us to do. I think it would mean fewer cases, and I think it 
would mean slower development of cases. Again, having said that, 
wherever we end up (with our appropriation), we will do the best 
we can. 

Mr. Rosch. Well, from my standpoint we do away with cheap 
settlements. That is the number one thing. Number two, I think we 
would probably hand off more to the CFPB, which, after all, was 
expected to handle these matters. Number three, I think we would 
probably hand off more to the States. I don’t think, frankly, seques- 
tration would be that bad a thing for us under these circumstances 
given the austerity that we are living in right now. 

Having said that, probably because of my background as a trial 
lawyer an antitrust trial lawyer I don’t think that matters are ever 
over until the Supreme Court has said they are really over. And 
so for that reason, probably I am more eager than my colleagues 
to follow on an administrative proceedings with Supreme Court re- 
view. 

But having said that, in the Whole Foods case, I was able to per- 
suade my colleagues that we ought to soldier on. But generally 
speaking, I have not been able to do that. And I would be remiss 
if I didn’t say and emphasize that in all cases, however, I think I 
got a full and fair hearing from my colleagues and from the chair- 
man. As I said, for me, that is the kind of collegiality that really 
counts. 


MERGER FEES 

Mr. Leibowitz. Can I just have one more thought, and Chairman 
Emerson and I have talked about this a little bit. Last year, the 
Hart-Scott-Rodino fees that companies pay when they are seeking 
a merger have not been adjusted for inflation since 1999 or maybe 
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2000. The Senate appropriations proposed an increase I think, last 
year, and it was hlue-slipped hy the Ways and Means Committee, 
because it didn’t originate in the House — if you want to modestly 
update the Hart-Scott-Rodino fees for inflation, and then put a tier 
in of over $1 billion, you could probably raise something like $800 
million to $1 billion over ten years. That would be divided between 
the antitrust division and the Federal Trade Commission, but it 
might be a fairly painless way that you might want to think about 
for raising a little more money. 

Mrs. Emerson. Let me just weigh in here for a second. This is 
an Energy and Commerce and Judiciary Committee authorizers’ 
issue. 

Mr. Leibowitz. Right. We would be happy to help you out and 
talk to our authorizers. 

Mrs. Emerson. It is never a bad idea to talk to authorizers. 

Mr. Rosch. But I want to emphasize that we can have been off 
target with respect to our fee estimates throughout. So I am not 
sure that we ought to be making any promises and increasing fees 
is the end of the game for us. 

Mr. Serrano. Well, I have no further questions. I want to thank 
you, and I want to thank you especially for repeating and remind- 
ing us that you work hard at getting along and doing things in a 
joint way. And your comment that when people don’t agree they 
still accept your comments fairly, that is very refreshing to us be- 
cause we get different kinds of situations when we get folks from 
different parties who are in adversarial positions in front of us. It 
can get a little heated at times. So we thank you and thank you 
for your service. And you will get back to us on territories, online 
shopping, and the Jack Benny program. 

Mr. Leibowitz. Absolutely. 

Mrs. Emerson. We may be doing a lot of online shopping around 
the holidays this year. I have a sneaking suspicion. Mr. Diaz- 
Balart. 

Mr. Diaz-Balart. Very briefly, because I didn’t get answers to 
my questions, again, about — I guess you are preparing a letter to 
the attorneys general and that will deal with that first question, 
and the second one, you will get back to me if there is anything 
on the alcohol issue. 

Mr. Leibowitz. Absolutely. 

INTERNET ASSOCIATION FOR ASSIGNED NAMES AND NUMBERS 

Mr. Diaz-Balart. What resource do people have if they suspect 
that a domain name has been taken, either fraudulently or, frank- 
ly, maliciously? Can I right now get a domain name of 
JoseSerrano.com and start putting stuff on there that he did not 
like? Not that I would ever do that, Joe, I am just saying could 
things like that — 

Mr. Serrano. Move me to the right a little bit? 

Mr. Diaz-Balart. What recourses are there and what abilities do 
you have to deal with that? How limited are you? 

Mr. Leibowitz. It is interesting that you raised that. I was testi- 
fying a couple of years ago when I was a nonchair Commissioner 
before the Senate Commerce Committee and apparently someone 
who had been associated with the late Ted Stevens campaign had 
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set up a humorous site involving Maria Cantwell, another Member, 
at that time they were both members of the Commerce Committee. 
And this was not humorous to Maria Cantwell, or to Ted Stevens 
by the way. 

I would say there is probably some recourse. Let me get back to 
you on that. The biggest problem is that most of the people who 
do this, they either cannot be reached because they are in an area 
in Romania or Southeast Asia, and they are registering a domain 
name for $3, or even if they are an American, they are registering 
a domain name for $3 with inaccurate information, and it is going 
to be hard for us to track them down. Or they have registered it 
before a more legitimate person and then they just want some 
money for it. 

I was not involved in this when they started the Internet Cor- 
poration for Assigned Names and Numbers and in retrospect, there 
are things that we should have done differently. And one of the 
areas where we have been involved, just because we saw so many 
problems, is trying to encourage reforms within the ICANN proc- 
ess. But I will get back to you on your specific question. 

Mr. Diaz-Balart. Thank you. 

Mrs. Emerson. Mr. Yoder. No more? Mr. Graves. 

PRIVACY BILL OF RIGHTS 

Mr. Graves. Let me just follow up on, I guess there was the Pri- 
vacy Bill of Rights that has been floated out there. And I know you 
spoke a little bit about earlier about a component of it maybe. Does 
that — just to help our Committee understand, is that something 
you see moving forward as a regulation or something coming out 
of the Commission or is that something you mentioned earlier, in- 
dustry-regulated or is that how you see it? 

Mr. Leibowitz. So, it is a good question. It is not subject to a 
straight black-and-white answer. The Privacy Bill of Rights and 
the privacy proposal surrounding that have been driven by or initi- 
ated by the Department of Commerce. And what they want to have 
is codes of conduct. We are actually very supportive of this, cer- 
tainly in theory. Codes of conduct for industries that they would 
agree to about protecting privacy, and then the FTC would do the 
enforcement role. We are an enforcement agency. That is much of 
what we do. 

We have supported, although not unanimously, the notion of do- 
not-track options so consumers can opt out of being tracked if they 
don’t want to be tracked. The Commerce Department’s initiative 
has legislation around it. I think we all understand this is not 
going to be a major legislative year. Our initiative for do-not-track 
is purely voluntary. It involves industry really stepping up to the 
plate and trying to give consumers an option. And then it involves 
some standard-setting organizations that want to set up standards 
for it. We are not regulating, to get to your bottom-line question. 

Mr. Graves. So if someone chooses not to participate in the 
standard, what would be the recourse? And if somebody does 
choose to participate but they do not abide by the conduct that you 
just described, what would — 

Mr. Leibowitz. That goes to the heart of exactly what we are 
doing. If someone says, “I don’t want to participate in the standard. 
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I do not want to give consumers an option not to track when they 
come on, I am going to say if you come on my site, we are going 
to track you,” they are allowed to do that. We do not think it is 
the hest practice. I don’t think it encourages trust in the Internet 
or more Internet commerce. But we are not saying it is an enforce- 
ment violation in any way, shape, or form. 

If on the other hand — and I think this is what makes the indus- 
try-driven do-not-track proposal so powerful — if a company says I 
am not going to track consumers if they opt out, and then they en- 
gage in tracking, one, because there is an enforcement mechanism 
set up by the Better Business Bureau, it could be enforced there; 
right? And they can be penalized. It is an enforcement mechanism 
with teeth. And two is, if any company makes a commitment, “I 
will honor your privacy,” and they don’t, it is enforceable by the 
Federal Trade Commission. 

Again, look, I, myself, probably wouldn’t opt out of tracking, be- 
cause I sort of like getting targeted ads. And no one wants to, in 
any way, undermine the free content and services on the Internet 
that we get from advertising. But from my perspective, consumers 
ought to have a choice. And what is really heartening to me is that 
most companies want to give them a choice. 

Mr. Graves. So is it a common practice for a private group of 
businesses to come together and come up with their own rules of 
the road or codes of conduct and then FTC would regulate that and 
enforce that? 

Mr. Leibowitz. We would not regulate it. We would enforce it. 
We might encourage them to do it, but we don’t have authority. 
During Dodd-Frank, Commissioner Rosch and I were both very big 
advocates for getting out from under the Magnuson-Moss Act, 
which is the medieval form of rulemaking that we are under that 
makes it very, very difficult to do rulemaking, and Congress did 
not give us that easier rulemaking authority. But again, it is up 
to industry, but I think there are a lot of reasons why industry 
wants to do this. One, they do not think a lot of people would be 
opting out of the tracking. And two is, they recognize that the more 
trust you give consumers, the more Internet activity, including 
commerce, there might be. 

And it is the right thing to do. Even executives in technology 
companies are aware of tracking and they wonder where their in- 
formation is going sometimes. 

Mr. Graves. Could I follow up on that? So is there another ex- 
ample of where industry has come together and developed rules of 
engagement and the FTC has enforced those rules that were devel- 
oped outside of the regulatory? 

Mr. Leibowitz. Let me get back to you on that. Early on in the 
days of the Commission, in the 1950s and 1960s, there were lots 
of codes of conduct. I think we got away from them for the most 
part, with a few exceptions, because we thought our unfair and de- 
ceptive practice authority works, and we weren’t in the business of 
regulating for the most part. Here we don’t feel like we are in the 
business of regulating, but we are encouraged by what companies 
voluntarily want to do. 
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Mr. Graves. This is a unique model that I have not heard of be- 
fore, where you have a private sector do it and the enforcement by 
the government. 

Mr. Rosch. Frankly, Congressman, that is because it is a tau- 
tology. If it is truly voluntary, then it is not enforceable at the Fed- 
eral level by the FTC or by an Act of Congress. On the other hand, 
if there is Federal legislation that makes it enforceable, it is not 
truly voluntary. 

Now why are these people interested in doing it? The Chairman 
has offered you one explanation; I will offer you two other ones. 
Number one, the Carnegie Mellon study that I referenced earlier 
has determined that most consumers cannot even access these do- 
not-track mechanisms. So that is one reason. And the second rea- 
son is because big entrenched companies I am concerned about will 
use self-regulation privacy as a tool, as a weapon, if you will, to 
preserve their positions, and against entry by smaller rivals. I am 
concerned about that. 

Mr. Graves. Thank you, and I share similar concerns that when- 
ever we allow the strong force of government to enforce, as was the 
term that was used here, that has not been ratified nor approved 
by Members of this body, but only rules of engagement by the pri- 
vate sector I think we should all be cautious of that. 

Mrs. Emerson. Thanks, Mr. Graves, given the fact that most of 
the time, voluntary turns into mandated at some point down the 
road. It does make me nervous. 

One thing I would like to ask you all to do, we all have questions 
for the record, we would like to have those answered. Sooner rather 
than later. Sometimes it is 6 months; if you could do it in the next 
30 days it would be great. 

Secondly, on the fee structure, because I am concerned about 
what Commissioner Rosch has said, that I would like to have a list 
of how much in fees you have, in fact, received. 

Mr. Leibowitz. I can give you that right now actually for the last 
10 years. 

Mrs. Emerson. Are you just going to hand me a piece of paper? 

Mr. Leibowitz. I will hand you a piece of paper and follow up 
with writing. 

Mrs. Emerson. With that, thank you all so much for being here. 
It is fun having you too. Commissioner Rosch. I like having oppo- 
site party Commissioners testify at our hearings because I think 
that it is important to show that while perhaps you don’t agree on 
everything, you do work together. I don’t know if that is true across 
the board in all agencies, but I am thrilled that it is with you all, 
and we want to thank you so much, both of you, for being here and 
for the great job that you are doing and for the help that I know 
you are going to give us in trying to save money. 

[The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on the Federal Trade Commission FY 2013 Budget 


Questions for Chairman Leibowitz, Federal Trade Commission 

Questions for the Record Submitted bv Chairwoman Jo Ann Emerson 
STAFF RECOMMENDED SAVINGS 

Question; Chairman Leibowitz, I understand that the Commission has asked for staff to 
recommend ideas of ways the FTC can save money and better manage resources. Has this 
program been successful in either saving your agency money or increasing efficiency? 

Answer: Finding ways to save money is an all-hands effort at the FTC. In addition to the 
government-wide cost saving measures such as limiting bonuses and awards, we are considering 
other ways to save on personnel costs. In the wake of last year’s buyouts, taken by 38 FTC 
employees, we are reshaping our workforce to lower costs and increase productivity. For 
example, we have consolidated administrative support, increased our hiring of lower-grade term 
employees, and emphasized the need for forward-leaning technology skills in our professional 
hiring. In addition, we have asked our staff for money-saving suggestions and we have 
implemented many of their more than 150 proposals, which have included ideas to save on 
transportation costs, mailing, and paper use. We have also done a needs assessment to reduce 
the cost of services that were not being fully utilized. Examples of resource review savings 
include reducing our fleet from three vehicles to two, removing an international calling feature 
from most mobile devices, and moving an annual training session from off site to on site. 

COMPETITION 

Increasingly, competition is an important part of maintaining an affordable market for 
health care services and products, especially in rural areas where providers may be few 
and far between and patient choice may be limited. Inflation in health care costs is a 
significant barrier to access for millions of Americans and with less competition these costs 
could climb higher even faster. Still, patient safety must be carefully considered alongside 
any attempt to control costs. 

The FTC has been asked in several cases to give an opinion on consumer choice and the 
competitive environment for health care products and services. 

Question: What is the FTC’s role in examining competition in the health care industry and 
how broad do you believe those efforts should be? 

Answer: Competition in health care markets benefits consumers because it helps contain costs, 
improve quality, and encourage innovation, and promoting competition in health care is a top 
priority at the FTC. The FTC uses all of its tools to promote health care competition, including 
law enforcement, industry guidance and advisory opinions, policy statements, research studies 
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and reports, and competition advocacy efforts. Acting as a law enforcer, the FTC’s role is to 
stop anticompetitive conduct that harms consumers. The FTC also provides guidance to health 
care industry participants — including physicians and other health professionals, hospitals and 
other institutional providers, pharmaceutical companies and other sellers of health care products, 
and insurers — to help them comply with the antitrust laws. For example, the FTC along with the 
Department of Justice recently offered guidance to Accountable Care Organizations under the 
Affordable Care Act of 2010. Additionally, the FTC regularly issues reports on health care 
competition issues, such as a 201 1 study of the competitive implications of authorized generic 
versions of brand-name drugs. 

Competition advocacy is another important tool of the FTC in containing health care costs. The 
FTC is often asked to comment on competition and consumer protection issues raised by federal 
and state regulatory proposals in health care, and when it receives such a request the FTC may 
respond by encouraging government decision-makers to evaluate both the costs and benefits of 
their policies for consumers to ensure such policies promote consumer welfare. 

Question: How does the FTC treat inquiries regarding health care products and services 
differently from requests regarding other products and services? 

Answer: The health care industry is subject to the same antitrust principles that apply to other 
industries. When the FTC examines competition concerns regarding health care products and 
services, it asks the same types of economic questions and investigates the same types of market 
effects and consumer harm as with competition inquiries regarding any other industry. That said, 
competition analysis is intensely fact specific, and the FTC is mindful of the special 
characteristics of health care markets, including factors such as information disparities, third- 
party payment arrangements, and the prevalence of regulation, when examining competitive 
conditions in health care markets. 

Question: Are staff with expertise in the health care field relied upon to examine these 
issues? 

Answer. The lawyers and economists assigned to investigate the competitive environment for 
health care products and services typically have years of experience in health care antitrust. The 
Health Care Division of the Bureau of Competition is devoted almost exclusively to antitrust 
investigations, advocacy, and guidance specifically focused on the health care industry. The 
Mergers 1 and IV Divisions of the Bureau of Competition examine mergers and acquisitions 
between and among hospitals, pharmaceutical companies, pharmaceutical benefit managers, and 
other health care entities. The staff of the FTC’s Bureau of Economics, Office of Policy 
Planning, and Office of the General Counsel also have substantial expertise in health care 
competition issues. When expertise is needed to assist staff in understanding clinical, technical, 
scientific, economic, and other issues related to a competition analysis, the FTC consults experts 
in the relevant fields. 

Question: Does the FTC have any concerns about limits on competition in health care 
markets related to business models or patient choice, especially as they relate to pricing for 
health care products and services? 
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Answer; While there are many issues in health care competition in which business models, 
patient choice, and pricing come to bear, one that has received particular attention from the FTC 
is the role of pharmacy benefit managers. The FTC recently closed an intensive investigation of 
the proposed merger of two of the largest PBMs after the Commission concluded that the 
proposed acquisition was not likely to substantially lessen competition in violation of Section 7 
of the Clayton Act. Close scrutiny of competitive issues relating to PBMs is part of the agency’s 
ongoing efforts to preserve and promote competition in health care markets. 

More generally, as noted above, special characteristics of health care markets affect competitive 
dynamics, including pricing. These unique dynamics arise when the entities consuming, 
delivering, and paying for health care have differing incentives. For example, where the ultimate 
consumer of health care products and services (the patient) bears only a small portion of the cost, 
there is higher demand and less incentive to seek lower-cost care. Similarly, where the providers 
making decisions about care are paid on volume and have no stake on actual health care 
spending, there is also less incentive to cut costs or limit expenditures. But for the employers 
and insurers who frequently pay for a large portion of the health care costs of employees and 
beneficiaries, incentives are to limit spending, sometimes at the expense of patient choice. The 
distortion of incentives in health care markets may complicate the competition analysis, but does 
not change the underlying goals of antitrust: cost containment, quality improvement, and support 
for innovation. 

The FTC does not favor any particular business model of health care delivery, or type of 
provider, over another. The FTC’s health care competition efforts focus on deterring restraints 
that unduly limit the options available in the market or that artificially raise prices, so that 
consumers will be free to choose the health care arrangements they prefer at competitive prices. 

Question: Does the FTC consult with outside agencies or other entities when examining 
competition issues in the health care industry? 

Answer: The FTC frequently consults with outside agencies and other entities when examining 
competition issues in the health care industry, including but not limited to federal, state, and local 
health care agencies, public and private health care organizations, and medical, scientific, and 
academic experts. 


DEBT COLLECTORS 

Part of your FY13 request is for upgrades to the Sentinel Networks Services. Last year the 
FTC had a record number of complaints related to debt collectors through your Sentinel 
database, however there was concern that the number of lawsuits filed on behalf on 
consumers did not keep up with the increase in complaints. 

Question: Chairman Leibowitz, what is the FTC doing to address the huge volume of 
complaints in this area? 
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Answer: The Commission received a record number of debt collection complaints last year. In 
each of the past few years, this area consistently has accounted for around 10% of all complaints 
the FTC received, making debt collection the second highest complaint category in the 
Consumer Sentinel Network.' While the FTC cannot represent individual consumers, it takes 
complaints into consideration when determining whether to take enforcement or other actions in 
the debt collection area. 

The Commission’s debt collection activities have been and continue to be an essential 
component of its mission to eliminate unlawful practices aimed at exploiting consumers in 
financial distress. The Commission filed or resolved 13 debt collection cases during fiscal years 
2010 to 2012, which have protected millions of consumers and have challenged abuses affecting 
the collection of millions of dollars in debt or purported debt.'^ Further, the FTC’s education and 
policy work has promoted better practices among industry as a whole. Such activities have 
included: 

Recent Law Enforcement Actions 


The FTC’s recent cases represent an extensive and concerted effort to target debt collection 
practices posing the greatest risks to consumers. These practices include conduct related to the 
quantity and quality of information used in collecting debts, disclosure of information in the 
collection of time-barred debts, tactics used to collect on actual or purported payday loans, and 
other egregious debt collection practices. 

1. Information Used in the Collection Process 


One of the Commission’s major consumer protection concerns is the quantity and quality of 
information that debt collectors have, use, or convey to others in their collection activities. The 
FTC recently addressed some of these issues in a case against one of the largest debt buyers in 
the United States. In January 2012, the Commission announced a settlement with Asset 
Acceptance, LLC fAsset), a debt collector that purchases and collects on portfolios of charged- 


' See FTC, Consumer Sentinel Network Data Book for January - December 2011, Appendix B2 at p. 80, 
available at www.ftc.gov/5entinel/reDorts/sentinel-annual-reDorts/sentinel-cv20 1 1 .pdf . 

^ FTCv. Broadway Global Master Inc., No. 2:12-cv-00855-JAM-GGH (E.D. Cal. filed Apr. 5, 2012); 
FTC V. AMG Servs. Inc.. No. 2:12-cv-00536 (D. Nev. filed Apr. 2, 2012); FTC v. American Credit 
Crunchers, LLC, No.l2-cv-1028 (N.D. III. filed Feb. 13, 2012); United States v. Asset Acceptance, LLC, 
No. 8;12-cv-!82-T-27EAJ (M.D. Fla. filed Jan, 30, 2012); FTC v. Rincon Mgmt. Servs., LLC, No. ED CV 
11-01623 (C.D. Cal. filed Oct. 1 1, 201 1); FTC v. Forensic Case Mgmt. Servs., Inc., No. LACVl 1-7484 
(C.D. Cal. filed Sept. 12, 201 1); FTC v. Payday Fin., LLC, No. 3:ll-cv-03017-RAL (D.S.D. filed Sept, 6, 
2011); United States v. West Asset Mgmt., /nc.,No. 1-1 l-CV-0746 (N.D. Ga. filed Mar. 10, 2011); FTCv. 
LoanPointe, LLC, No. 2:10 CV 00225 DAK (C.D. Utah filed Mar. 15, 2010); United States v. Allied 
Interstate, Inc., No. lO-cv-04295-PJS-AJB (D. Minn, filed Oct. 21, 2010); United States v. Credit Bureau 
Collection Serv., No. 2:10-cv-00169-ALM-NMK (S.D. Ohio filed Feb. 24, 2010); FTC v. Cash Today, 
Ltd., No: 3:08-cv-00590 (D. Nev. settled Oct. 27, 2009). This number includes one additional case which 
is currently under seal. The number of recent cases represents an increase over previous time periods. 
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off consumer debt.^ Among other things, the Commission alleged that Asset violated the FTC 
Act by continuing collection attempts on disputed debts without a reasonable basis, and violated 
the Fair Debt Collection Practices Act (FDCPA) by failing to obtain and provide verification of 
debts in response to written requests from consumers made within thirty days of receiving a 
validation notice. The Commission also alleged that Asset violated the Fair Credit Reporting 
Act (FCRA) by furnishing inaccurate information to credit reporting agencies, failing to provide 
consumers with written notice within thirty days of furnishing negative information to credit 
reporting agencies, and failing to reasonably investigate notices of consumer disputes received 
from credit reporting agencies. The settlement requires Asset to pay a $2.5 million civil penalty, 
enjoins Asset from violating the FDCPA and FCRA, and prohibits Asset from engaging in 
information practices that are the same as or similar to those alleged to be unlawful in the 
complaint. 


2. Time-Barred Debt 


The Commission’s case against Asset also addressed the challenging issue of what debt 
collectors should tell consumers in connection with collecting on debts that are beyond the 
relevant statute of limitations, also known as time-barred debts. The FTC alleged that Asset’s 
demands that consumers pay these debts created the misleading impression that the company 
could legally sue them if they did not pay, and that Asset’s failure to disclose to consumers that 
in fact they could not legally be sued if they did not pay was a deceptive practice in violation of 
Section 5 of the FTC Act. The settlement requires Asset to provide certain disclosures that it 
will not sue when collecting on debt that it knows or should know is barred by the statute of 
limitations. For any debt where Asset has disclosed that it will not sue to collect, it is prohibited 
from commencing any arbitration or legal action to collect on that debt, including initiating an 
action where the consumer has made a partial payment that otherwise would revive the debt. 
Additionally, if Asset sells the right to collect on debts. Asset must withhold from the sale any 
rights it may have to initiate any arbitration or legal action to recover on the debts. 

3. Collection on Payday Loans 

Some of the FTC’s recent law enforcement efforts have focused on defendants who 
collect debts (or purport to collect debts) related to payday loans. In two such cases, the 
Commission charged defendants with violating the FDCPA and the FTC Act by contacting 
consumers from call centers in India and making misrepresentations and threats to convince 
them to make payments on debts arising from payday loans.'* The consumers, however, either 
had not taken out a payday loan at all or had taken out a payday loan that the defendants were not 
authorized to collect. In one of the cases, the FTC alleged that the defendants’ scheme placed 


’ United States v. Asset Acceptance, LLC, No. 8:l2-cv-182-T-27EAJ (M.D, Fla. Jan. 31, 2012) (consent 
decree), www.ftc.gov/opa/20 1 2/0 1 /asset.shtm . The Commission vote authorizing the staff to refer the 
complaint the Department of Justice was 4-1, and the vote to approve the proposed consent decree was 3- 
I , with Commissioner J. Thomas Rosch voting no for both. 

* FTC V. American Credit Crunchers, LLC, No.l2-cv-1028 (N.D. III. filed Feb. 13, 2012), 
www.ftc.gov/opa/20 1 2/02/acc.shtm : FTC v. Broadway Global Master Inc., No. 2:I2-cv-00855-JAM- 
GGH (E.D. Cal, filed Apr. 5, 2012), www.ftc.gov/op^20 1 2/04/broadwaY.shtm . 


5 



309 


more than 2.7 million calls to at least 600,000 different phone numbers nationwide and in less 
than 2 years, fraudulently collected more than $5.2 million. The FTC obtained ex parte 
temporary restraining orders in both cases to bring a halt to the allegedly illegal collection 
activities. The FTC also recently filed a third complaint, which is currently under seal, against 
defendants who processed payments for a similar scheme that collected on loans that consumers 
did not take out. 

The Commission also took action against a debt collector who allegedly attempted to garnish 
wages to collect on payday loans, without first obtaining a state court order, as required by law.* 
According to the complaint in FTC v. LoanPointe, LLC, in letters to consumers’ employers, the 
defendants falsely represented that they (like the federal government) were entitled to garnish 
wages without obtaining a state court order. The FTC settled the case with one individual owner 
of the operation, and in December 2011, the court granted summary judgment against the 
remaining defendants, entered a permanent injunction against them, and ordered that they pay 
$294,436 in monetary relief.* 

The Commission is currently litigating two other actions against payday lenders allegedly 
engaging in unfair or deceptive collection practices. In FTC v. Payday Financial, LLC, the 
Commission again challenged the wage garnishment practices, among other things, of an 
operation that puiportedly has an association with a Native American tribe and that collects on 
payday loans.' Similar to the LoanPointe case, these defendants allegedly sent documents to 
employers falsely representing that under tribal laws they (like the federal government) were 
entitled to garnish wages without obtaining a state court order. The parties stipulated to a 
preliminary injunction to immediately halt the alleged unlawful conduct. The FTC recently 
amended its complaint to address another allegedly unlawful tactic used by the defendants: 
suing non-tribal consumers in tribal court in a distant forum. The amended complaint alleges 
that aspects of this practice are deceptive and unfair.* The FTC continues to litigate this matter. 

In FTC V. AMG Services, Inc., the Commission alleged that a payday lender charged undisclosed 
fees, collected on loans by threatening borrowers with arrest and lawsuits, and unlawfully 
conditioned loans on the consumer’s repayment by preauthorized electronic transfers.’ The FTC 
alleged that this conduct violated the FTC Act, the Truth and Lending Act and Regulation Z, and 
the Electronic Fund Transfer Act and Regulation E. This case is in litigation. 


’ FTC V. LoanPointe, LiC, No. 2:10 CV 00225 DAK (D. Utah filed Mar. 15,2010), 
www.ftc.gov/oDa/20 1 0/04/getecash.shttn . 

* FTC V. LoanPointe. LLC, No. 2: 10 CV 00225 DAK (D. Utah Aug. 26, 2010) (stipulated final order as 
to defendant Mark Lofgren), www.ftc.gov/opa/2010/09/getecash.shtm : FTC v, LoanPointe, LLC, No: 
2:10 CV 00225 DAK (D. Utah Dec. 9, 201 1) (final order), www.ftc.gov/opa/201 1/1 2/getecash.shtm . 

’ FTC V. Payday Fin. , LLC, No. 3 : 1 1 -cv-030 1 7-RA L (D.S.D. filed Sept. 6, 20 1 1 ), 
www.ftc.gov/oDa/201 l/OO/navdav.shtm . 

* FTCv. Payday Fin.. LLC, No. 3:1 l-cv-03017-RAL (D.S.D. Mar. 1, 2012) (amended complaint), 
www.ftc.gov/oDa/20 1 2/03/Davdav.shtm . 

’ FTC V. AMG Servs., Inc., No. 2: 1 2-CV-00536 (D. Nev. filed Apr. 2, 2012), 
www.ftc.gov/opa/201 2/04/am g.shtm . 
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4. Other Egregious Collection Practices 

In the past year, the Commission brought two additional actions to halt egregious debt collection 
practices that violate both the FDCPA and the FTC Act. In FTC v. Forensic Case Management 
Services. Inc., the FTC alleged that the defendants, among other things: threatened to physically 
harm consumers and to desecrate the bodies of their dead relatives; threatened to kill consumers’ 
pets; used obscene and profane language in collection calls; revealed consumers’ debts to third 
parties; and falsely threatened consumers with lawsuits, arrest, seizure of assets, and wage 
garnishment.'” The court granted preliminary relief to stop these allegedly unlawful practices, 
and the case is in litigation. 

In FTC V. Rincon Management Services, LLC, the FTC charged that the defendants, among other 
things, made Spanish-language and English-language calls to consumers and their employers, 
family, friends, and neighbors, falsely representing that they were process servers seeking to 
deliver legal papers that purportedly related to a debt collection lawsuit." In many instances, the 
defendants also allegedly made false threats that consumers would be arrested if they did not 
respond to the calls and made false claims that they were attorneys or employees of a law office, 
demanding that consumers pay “court costs” and “legal fees.” The court granted preliminary 
relief to stop these allegedly illegal practices, and the Commission continues to litigate this 
matter. 

Consumer and Business Education 


Consumer and industry education plays an important role in the FTC’s debt collection program. 
The FTC informs consumers of their rights under the FDCPA and what the law requires of debt 
collectors through English and Spanish written materials, one-to-one guidance, and speeches and 
presentations. The three main forms of consumer education in the area of debt collection are: 
brochures that are distributed in paper and online; an online informative video 
f www.ftc.gov/debtcolleclion >: and discussions between consumers and the FTC’s Consumer 
Response Center staff 

In addition, the FTC engages in business education efforts to inform debt collectors what they 
must do to comply with the law. The Commission develops and distributes brochures and 


10 pjQ ^ Forensic Case Mgmt. Servs., Inc., No. LACVI 1-7484 (C.D. Cal. filed Sept. 12, 2011), 
www.ftc.eov/opa/201 1/09/ruinson.shlm . 

" FTC V. Rincon Mgmt. Servs.. LLC, No. ED CV 1 1-01623 (C.D. Cal. filed Oct. 1 1, 201 1), 
www.ftc.gov/opa/201 l/lO/rincon.shtm . 

" The highly trained contact representatives in the FTC’s Consumer Response Center respond to 
thousands of telephone calls and written communications (in both paper and electronic form) from 
consumers each weekday. 
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similar materials, delivers speeches, participates in panel discussions at industry conferences, and 
provides interviews to general media and trade publications. 

In the last year, the Commission issued the following new or updated consumer and business 
educational materials to supplement its existing materials: { 1 ) in July 20 1 1 , a consumer alert 
explaining the rights and responsibilities related to the debts of a deceased relative;*^ (2) in 
January 2012, a consumer alert to assist consumers in understanding their rights when debt 
collectors are seeking to recover on time-barred debts;'‘*and (3) in February 2012, a consumer 
alert to warn consumers of scam artists posing as debt collectors and to provide advice on how to 
spot a fake debt collector and what to do if they receive a call from someone who may be a fake 
debt collector.'^ 

Research and Policy Development Activities 


In addition to its law enforcement and education outreach, the FTC examines major debt 
collection issues through research and policy initiatives. In the past year, the FTC has continued 
to monitor and evaluate the debt collection industry and its practices, including debt buyers’ 
practices in buying and selling debt and debt collectors’ use of new technologies. 

1. Debt Buyer Study 

Debt buying has become a significant part of the debt collection system over the past decade, and 
many debts are purchased and resold several times over a period of years before collection 
efforts finally cease. Some have suggested that the age, amount, and quality of debt-related 
information transferred when debt is sold results in debt collectors increasingly seeking to collect 
from the wrong consumer, in the wrong amount, or both. To empirically evaluate these 
information flow concerns and related issues, the Commission is studying the debt buying 
industry. In December 2009, the FTC issued orders to nine of the nation’s largest debt buying 
companies, requiring them to produce extensive and detailed information about their practices in 
buying and selling consumer debt. The FTC anticipates issuing a report in 2012 with findings 
and recommendations, if appropriate, regarding the debt buying industry. 

2. Debt Collection 2.0 Workshop 

In April 2011, the FTC convened industry representatives, consumer advocates, regulators, 
researchers and others to discuss debt collection technologies at a public workshop. Debt 
Collection 2.0: Protecting Consumers as Technologies Change.^*' Since the FDCPA was enacted 

*■’ FTC, Consumer Alert, Paying the Debts of a Deceased Relative: Who is Responsible? (July 20 1 1 ), 
www.ftc.eovA)CD/edu/pub5/consumer/alerts/alt004.shlm . 

FTC, Consumer Alert, Time-Barred Debts: Understanding Your Rights When It Comes to Old Debts 
(Jan. 2012), www.ftc.gov/bcD/edu/pubs/consumer/alerts/alt 1 44.shtm . 

FTC, Consumer Alert, Who 's Calling? That Debt Collector Could Be a Fake (Feb. 2012), 
www.ftc.gov/bcp/edu/pubs/consumer/alerls/alt076.shtm . 

The workshop transcript is available at 
www.ftc.gov/bcD/workshops/debtcollectiontech/docs/transcriDt.pdf . 
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in 1977, technologies for collecting and transmitting data, communicating, and making payments 
have advanced. Today’s collectors, for example, increasingly communicate with consumers via 
electronic mail, mobile phones, text messaging, and social media. In connection with these 
developments, workshop participants discussed: how debt collection technologies have evolved 
in recent years; whether such technologies can increase the frequency with which collectors 
contact the right consumer seeking the right amount; the costs and benefits to consumers and 
collectors of employing newer technologies for information collection and storage, 
communication, and payment; and whether any legal or policy reforms might enhance consumer 
protection. The Commission anticipates releasing a report in 2012 with findings and 
recommendations, if appropriate, relating to debt collection technologies. 

Question; Is the FTC taking action against bad collectors? 

Answer: Yes, please see the response to Question 1 . 

Question: Can you explain why there were such low numbers of lawsuits filed in this area 
last year? 

Answer: The FTC deals with a broad array of issues that touch the economic life of nearly every 
American. It is the only federal agency with both consumer protection and competition 
jurisdiction in broad sectors of the economy. In consumer protection, the Commission’s mandate 
is to protect consumers from unfair and deceptive practices. That broad mandate brings the 
Commission’s work into areas as varied as children’s online privacy, false claims for foods, 
drugs, and dietary supplements, weight-loss advertising, scholarship scams, pyramid schemes, 
and identity theft. Even within the financial area, the FTC’s mission is broad and diverse. 
During the 2010-2012 time period, the FTC’s financial law enforcement activities have included: 
(1 ) 32 law enforcement actions against defendants who offered or provided purported mortgage 
assistance relief and foreclosure rescue services; (2) 18 actions against defendants who offered or 
provided purported debt settlement and other debt relief services; (3) 9 cases against companies 
offering credit repair; (4) 9 actions against allegedly deceptive claims by payday lenders; (5) 9 
actions challenging alleged violations of the Fair Credit Reporting Act; (6) a settlement with 
Countrywide Home Loans, Inc. resolving allegations that the company engaged in unfair and 
deceptive practices in connection with servicing millions of consumers’ mortgages; and (7) a 
number of other settlements related to allegedly deceptive auto claims, fair lending abuses, and 
tax relief claims. To leverage its resources and maximize the effect of its efforts, the agency 
brings enforcement actions challenging practices that pose the greatest risks to consumers. 

In the debt collection area. Congress intended the FDCPA to be primarily enforced through 
private actions brought by aggrieved consumers.'’ Hence, the FTC generally brings enforcement 


See S, Rep. 85-382, at 5 (1977), reprinted in 1977 U.S.C.C.A.N. 1696, 1699 (1977) (“The committee 
views this legislation as primarily self-enforcing; consumers who have been subjected to collection 
abuses will be enforcing compliance.’’). One credit reporting agency claims that in 201 1, consumers filed 
12,018 lawsuits alleging FDCPA violations. See WebRecon BOLD: The Bureau of Litigant Data, 2011 
Litigation Statistics Revised Upward, FDCPA Suits Surpass 12,000, Feb. 24, 2012, 
https://www.webrecon.eom/b/fdcDa-case-statistics/20l l-litigation-statistics-revised-upward-fdcpa-suits- 
surpass- 1 2000/ . 
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actions that supplement private enforcement of the FDCPA by targeting the most harmful debt 
collection practices and establishing important principles for the collection industry. The FTC’s 
most recent cases have protected millions of consumers, stopped millions of dollars in consumer 
injury, and challenged new or growing concerns such as the deceptive collection of time-barred 
debt, the use of unsubstantiated data to collect debts, tribal immunity claims, and illegal 
garnishment activities. 

In addition, the Commission supports and strengthens its enforcement activity through outreach 
and policy initiatives that promote compliance and increase deterrence. 

Please see the response to Question 1 for details on the FTC’s recent debt collection activities. 
The Commission has more cases enforcing the FTC Act and the FDCPA in the pipeline and will 
continue to aggressively fight against deceptive and abusive debt collection practices. 

CYBERSECURITY 

Question: Chairman Leibowitz, the FTC’s “OnGuardOnline.gov” website was hacked by 
Anonymous last month. While it was not the main FTC site, any “.gov” site hack is cause 
for concern. How robust is the FTC’s cyber security? 

Answer: The FTC’s cyber security is very robust. As required by Office of Management and 
Budget (OMB) Memorandum M-08-05, the FTC participates in the Trusted Internet Connections 
(TIC) program, which provides the Managed Trusted Internet Protocol (MTIPS) architectural 
framework - the same framework used by the Department of Defense and other federal agencies. 
A benefit of the TIC is the agency’s participation in the National Cyber Security Protection 
System (operationally known as EINSTEIN). EINSTEIN provides the FTC with network traffic 
flow analysis as well as intrusion detection services. In addition, the FTC has, as required by 
OMB Memorandum M-08-23, deployed Domain Name System Security (DNSSEC), which 
guards against Domain Name System (DNS) cache poisoning and provides data integrity, origin 
authentication of DNS data, and authenticated denial of existence. Furthermore, the FTC has 
recently upgraded all networking devices with state-of-the-art technology to support more robust 
security protocols. 

Question: Does the FTC coordinate through the Chief Information Officer’s council? 

Answer: Yes. The FTC is an active participant in the CIO Council - especially in the Small 
Agency Council. The Council provides a great forum for the sharing and dissemination of ideas 
and best practices. The FTC has reviewed and commented on numerous federal initiatives 
including the Digital Government Strategy, the Federal Risk and Authorization Management 
Program (FEDRAMP) Concept of Operations, and Federal Web Strategy, and has used the 
recent guidance on FEDRAMP, TECHSTAT, and PortfolioStat for identifying opportunities to 
improve the effectiveness and efficiency of the FTC IT operations. 

The FTC has also used the forum for identifying potential partners for joint agency efforts to 
reduce costs and improve customer service - including shared infrastructure and mobile device 
management. As the FTC pursues additional IT streamlining efforts, including Email as a 
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Service, we will coordinate these items through the council to identify further areas for potential 
shared solutions. 

Question: Would you say the CIO council is a helpful forum for sharing ideas and best 
practices for agency cyber security? 

Answer: Yes, participation on both the CIO and the Small Agency Chief Information Security 
Councils are mutually beneficial for the FTC and the other participating agencies. Individuals 
participating in these councils provide a wealth of information regarding information assurance, 
infrastructure operations, and enterprise architecture, and assist in making our IT initiatives 
successful by sharing lessons learned and best practices. 

Question: Generally, what steps have you taken to ensure FTC sites are not successfully 
attacked in the future? 

Answer: As a result of the hacking incident, the FTC has taken the interim measure of hosting 
the previously attacked websites internally, within our secure firewall. As the FTC considers 
utilizing cloud hosting services in the future, we are incorporating state of the art security 
measures into our technical requirements to be met by potential vendors. 


Questions for the Record Submitted bv Ranking Democratic Congressman Norman Dicks 

GLOBAL IT THEFT 

The National Association of Attorneys General (NAAG) sent a letter to you in November, 
2011 highlighting the problem of information technology (IT) theft by foreign 
manufacturers and urging the FTC to take action on this important issue. The NAAG 
letter made a compelling case that the FTC needs to act to help address this growing 
problem. It’s also clear to me that the federal government must have a role in addressing 
this IT theft given the global scope of most commerce today. 

Question: Chairman Leibowitz, when dishonest manufacturers steal IT in order to gain a 
competitive edge, this distorts competition, deceives consumers who reasonably believe 
these companies are law-abiding, and undermines innovation. This puts the many small 
US manufacturers that pay for their IT at an unfair and potentially disastrous 
disadvantage. Mr. Chairman, I would appreciate knowing your views on this issue of IT 
theft as well as whether you would support further investigation or other appropriate 
actions by the Commission to address the problem. 

Question: I recognize that enforcement action by the FTC is just one of many tools the 
Commission has at its disposal to combat unfair competition. In other areas, such as 
consumer privacy, the Commission has used a combination of targeted enforcement and 
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support for voluntary industry codes of conduct to effect positive change. Would such a 
multi-pronged strategy be appropriate to address the consumer harm and unfair 
competition caused by IT theft as well? 

Answer (to both questions above): Let me assure you that 1 share your concerns that foreign 
companies gain an unfair advantage when they use stolen IT, or stolen intellectual property (IP), 
in competition with law-abiding American firms who pay for the use of those assets. I agree that 
such conduct may distort competition in the United States, stifle incentives for innovation and 
growth, and lead to the loss of American manufacturing and other jobs. 

As you know, when Congress created the Commission in 1914, it gave the agency broad 
enforcement authority under Section 5 of the FTC Act, coupling expansive jurisdiction with 
more limited remedies. The unfair methods of competition prong of Section 5 may enable the 
Commission to reach various kinds of harm to competition, and it is an important tool in our 
enforcement arsenal. The FTC also has policy and research capabilities that it can bring to bear 
on complex and novel issues. 

FTC staff have initiated a dialogue with NAAG members to explore whether the use of the 
FTC’s tools, including Section 5 enforcement authority, may be appropriate to address these 
issues. We value our partnership with the state Attorneys General, and we will discuss whether 
collaboration between the FTC and the states in this area might be fruitful. As Section 5 is not 
necessarily coextensive with state law analogues to the FTC Act, some states may have even 
greater flexibility to pursue unfair methods of competition theories. In addition, FTC staff will 
meet with companies that have expressed similar concerns. These discussions, in addition to 
FTC staffs research and expertise, will assist us in considering the possible use of our Section 5 
enforcement authority to address competitive harm to U.S. markets caused by IT theft abroad. 
We will also consider the possibility that voluntary actions by industry participants, combined 
with targeted enforcement, might be appropriate and effective in bringing about positive change 
in this area. 


Questions for the Record Submitted bv Congressman Kevin Yoder 

INFORMATION TECHNOLOGY (IT) THEFT 

There are concerns about the harms suffered by American manufacturers when their 
overseas competitors use stolen U.S. IT to gain an unfair competitive advantage. 

Question: Has the FTC or any other government entity studied this issue from an 
economic or jobs perspective? 

Answer: The FTC has not studied this issue from an economics or jobs perspective. 

In December 2010, the U.S. International Trade Commission (USITC) issued the first of two 
reports requested by the U.S. Senate Committee on Finance (Committee) on the effects of 
intellectual property infringement in China and Chinese indigenous innovation policies on U.S. 
jobs and the U.S. economy. See “China: Intellectual Property Infringement, indigenous 
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Innovation Policies, and Frameworks for Measuring the Effects on the U.S. Economy,” available 
at www.usitc.gov/Dublications/332/Dub4 1 99.Ddf . In an accompanying press release, the ITC 
stated that the report “outlines an analytical framework for determining the effects of 
[intellectual property rights] infringement and indigenous innovation policies on the U.S. 
economy and jobs, which the USITC will utilize in its second report for the Committee.” 
www.usitc.gov/Dress room/news release/2010/erl2l 3hhl.htm . It appears that the second report 
has not yet been released. 

In April 2010, the Government Accountability Office (GAO) issued a report titled, “Intellectual 
Property: Observations on Efforts to Quantify the Economic Effects of Counterfeit and Pirated 
Goods” (“GAO Report”), available at www.gao.gov/products/GAO- 1 0-423 . According to the 
GAO Report, GAO staff “interviewed officials and representatives from U.S. government 
agencies, industry associations, nongovernmental organizations, academic institutions, and a 
multilateral organization, and . . . reviewed documents and studies quantifying or discussing the 
impacts of counterfeiting and piracy on the U.S. economy, industry, government, and 
consumers.” GAO Report at 2. The GAO Report further stated that GAO staff “met with 
officials and reviewed documents from the Departments of Justice (Justice), Homeland Security 
(DHS), Commerce (Commerce), and Health and Human Services (HHS), the Office of the U.S. 
Trade Representative (USTR), and the International Trade Commission (ITC),” and “conducted 
a literature search of studies and estimates of the economic impact of IP infringements published 
since 1999.” GAO Report at 2. Based on research in specific industries, the GAO concluded 
that the economic effects on particular U.S. industries were “sizeable.” GAO Report at 1 5. The 
GAO Report noted, however, that “the U.S. government [does] not systematically collect data 
and perform analysis on the impacts of counterfeiting and piracy on the U.S. economy,” GAO 
Report at 1 5, and concluded, based on their review of literature and interviews with experts, “that 
it was not feasible to develop our own estimates or attempt to quantify the economic impact of 
counterfeiting and piracy on the U.S. economy.” GAO Report at 2. 

Question: If not, do you think it would be a worthwhile endeavor? 

Answer: As noted above, both the USITC and the GAO have produced reports addressing this 
issue, and the USITC will issue a second report that studies the economic effects in the United 
States associated with intellectual property theft and Chinese indigenous innovation policies. 

The FTC is exploring whether and to what extent it would be appropriate for us to address this 
problem using Section 5 of the FTC Act, which gives the FTC broad enforcement authority to 
challenge unfair methods of competition. The agency also will consider whether use of its policy 
and research capabilities to study these issues might be appropriate. We will, of course, avoid 
duplicating prior government efforts, and we will consider the information already found and 
analyzed by the USITC and the GAO in evaluating whether further inquiry by the FTC is 
warranted. 


Question: If not, why not? 

Answer: (Not applicable.) 
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Question: If so, approximately how long do yon think such a study would take to 
complete? 

Answer: As is evident from the USITC and GAO Reports, such a study can take several years 
and may require significant agency resources. 

Question: Is this an issue where you believe It important to engage with other government 
agencies such as the Justice Department of the Office of the Trade Representative? If so, 
can you help us understand how the jurisdictions might work together? 

Answer: If the FTC were to initiate an additional study of these issues, we would engage with 
the same agencies with which GAO coordinated on their report: the Departments of Justice, 
Homeland Security, Commerce, and Health and Human Services; the Office of the U.S. Trade 
Representative; and the International Trade Commission. We have coordinated with many 
different federal agencies over the years, and we regularly rely on staff meetings and conference 
calls as the primary means of coordination. If we sought to review documents in the possession 
of another agency, our Office of General Counsel would work with their counterparts at the 
relevant agency to ensure appropriate confidentiality and other safeguards. 


CONSUMER PRIVACY 

We are hearing some disturbing reports that the FTC will recommend in its forthcoming 
Privacy Report an unwieldy, government-imposed r^ime for data collection and use that 
could effectively starve our nation's information economy of the information it needs. It 
appears that such a proposal would have enormous impact on the economy. 

Question: Have you done any sort of economic analysis before making such a dramatic 
recommendation? 

Answer: The Commission’s Final Privacy Report focused on articulating best practices for 
companies that collect and use consumer data. As we noted in the report, a number of 
companies have stepped forward to implement many of these practices, and we plan to work 
with industry to facilitate even broader adoption in the future. We also recommended, in part in 
response to calls from leading companies, that Congress consider enacting baseline privacy 
legislation to provide legal certainty to industry and to build trust with consumers. To the extent 
that Congress decides to move forward on baseline privacy legislation, the Commission notes 
that the best practices it recommends in the final report can inform the deliberations. 

As for economic analyses, I agree that it is important to consider costs and benefits associated 
with our recommendations. However, empirical, quantitative analyses are particularly 
challenging in this area. The value consumers place on not being tracked as they use the Internet 
or the costs to them of potential embarrassment or harm arising from unknown or unanticipated 
uses of information cannot be easily calculated. 
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That said, the recommendations in the report are designed to be flexible to permit and encourage 
innovation. Companies can implement the privacy protections recommended in the report in a 
manner proportional to the nature, sensitivity, and amount of data collected as well as to the size 
of the business at issue. And the report provides certainty and streamlines communications for 
businesses and consumers alike by recommending consumer choice mechanisms only for data 
practices that are inconsistent with the context of a particular transaction or the business 
relationship with the consumer. 

Question; As a follow-up, why do you believe that it is in FTC's purview to make such a 
sweeping recommendation? 

Answer: The Commission has decades-long experience in enforcing laws that protect consumer 
privacy, educating consumers and businesses, and hosting workshops on emerging privacy 
issues. Based in part on this experience, the Commission has recommended best practices 
designed to promote innovation without sacrificing consumer privacy. 

fn addition to building on the Commission’s past experience, the report is the result of a robust 
and ongoing dialogue with key privacy stakeholders, including leading industry participants. 

This dialogue began in December 2009, when the FTC convened the first of three public 
roundtables to explore consumer privacy issues. Staff issued a preliminary privacy report in 
December 2010, which discussed the major themes that emerged from these roundtables. The 
Commission received over 450 public comments from various stakeholders in response to the 
preliminary report. These comments informed the Commission as it refined the framework to 
develop the final report. 

Question: What evidence can FTC show to demonstrate that consumers are harmed by the 
use of consumer data? 

Please see response to question below. 

Question: Many of the FTC's recommendations in the area of consumer privacy have not been in 
response to "unfair or deceptive" practices or harm to the consumer. On what authority is FTC 
acting? 

Answer: The report recommends best practices for industry. These best practices can be useful 
to companies as they develop and maintain processes and systems to operationalize privacy and 
data security practices within their businesses. The report does not change existing law or FTC 
enforcement policy. If we were to bring a company to court for a privacy violation, we would 
have to either show a violation of an existing law - such as the Fair Credit Reporting Act or the 
Children’s Online Privacy Protection Act - or we would have to show that the company violated 
the Federal Trade Commission Act by engaging in "unfair or deceptive” practices. Nothing in 
the report changes our standards of proof for law enforcement actions. 

That said, I think both consumers and industry stand to benefit from implementation of best 
practices in this area. Give consumers clear, understandable notice, choice and control about the 
information that is being collected about them, and the marketplace will grow. 
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Question; Again, in the area of consumer privacy, what actual, demonstrated harms can 
FTC point to? 

Answer: One harm that the FTC has addressed through its cases is the unexpected and 
unconsented to revelation of previously-private information, including both sensitive information 
(e.g., revelation of a medical condition, children’s photos, precise geolocation information) and 
less sensitive information (e.g., purchase history, employment history) to unauthorized third 
parties. As one example, in the Commission’s case against Google, the complaint alleged that 
Google used the information of consumers who signed up for Gmail to populate a new social 
network, Google Buzz. The creation of that social network in some cases revealed previously 
private information about Gmail users’ most frequent email contacts. Similarly, the 
Commission’s complaint against Facebook alleged that Facebook’s sharing of users’ personal 
information beyond their privacy settings was harmful. 

Another harm the report seeks to address is the erosion of consumer trust in the marketplace. 
Businesses frequently acknowledge the importance of consumer trust to the growth of digital 
commerce, and surveys support this view. For example, in the online behavioral advertising 
area, a recent survey shows that consumers feel better about brands that give them transparency 
and control over advertisements. Companies offering consumers information about behavioral 
advertising and the tools to opt out of it have also found increased customer engagement. In its 
comment, Google noted that visitors to its Ads Preference Manager are far more likely to edit 
their interest settings and remain opted in rather than to opt out. Similarly, Intuit conducted a 
study showing that making its customers aware of its privacy and data security principles - 
including restricting the sharing of customer data, increasing the transparency of data practices, 
and providing access to the consumer data it maintains - significantly increased customer trust in 
its company. 

Ultimately, the value consumers place on not being tracked online or the costs to them of 
potential embarrassment or harm arising from unknown or unanticipated uses of information 
cannot be easily determined. What we do know is that businesses and consumers alike support 
increased transparency of data collection and sharing practices. Increased transparency will 
benefit both consumers and industry by increasing consumer confidence in the marketplace. 

Question: In many of its privacy proposals, FTC has talked about wanting to protect consumers 
from having their "dignity" harmed. Is preventing harm to one's dignity really in the 
authority of the Federal Trade Commission. 

Answer: The report does not discuss consumers’ dignity interests. Rather, the harms focused 
on include unexpected and unconsented to revelation of personal information, which can result in 
an erosion of consumer trust in the marketplace. The Commission’s focus in its report is on 
encouraging business to implement best practices to avoid this erosion of consumer trust. 


Questions for the Record Submitted by Congressman Steve Womack 
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ROBOCALLING AND CALLER ID SPOOFING 

Illegal robocalling and caller ID spoofing are two huge problems for American consumers. I have 
had a number of complaints from constituents who are getting multiple illegal robocalis calls a day. 
Congress made clear the importance of the spoofing issue in passing the Truth in Caller ID Act in 
2010, giving the Commission significant authority and the responsibility to address the problem. 

Question: To date, how many enforcement actions has the FTC announced against 
robocallers? 

Answer: The FTC agrees that robocalling and caller (D spoofing are two significant problems 
plaguing American consumers. The agency, therefore, has aggressively challenged such abusive 
and deceptive telemarketing practices. Changes to the FTC’s Telemarketing Sales Rule 
(“TSR”), which prohibit nearly all sales-related robocalis, went into effect in 2009. Since that 
time, the FTC has filed 20 lawsuits against 53 corporations and 51 individuals allegedly 
responsible for making billions of illegal robocalis. Although several of these cases are still in 
litigation, the FTC has already recovered more than $1 1 million in civil penalties and equitable 
monetary relief as a result of these enforcement actions. In fact, just a few weeks ago, the FTC 
won a robocall enforcement action that resulted in a final order awarding $30 million in civil 
penalties - the largest penalty ever imposed for unlawful calls to consumers on the Do Not Call 
Registry - and more than $1 million in disgorgement.'* 

Question: Is the FTC allocating its resources appropriately with regard to enforcing its 
rules relating to robocalis and spoofing? 

Answer: Combatting illegal robocalling and caller ID spoofing are two enforcement priorities 
for the FTC. The FTC aggressively pursues the sellers and telemarketers responsible for illegal 
calls as well as the entities that assist them, such as those providing the “voice blasting” 
technology (e.g., “dialers”). In Just the last five months, the FTC has initiated four enforcement 
actions against companies charged with making illegal prerecorded calls - three of which 
included Caller ID spoofing allegations.’’ And, just a few weeks ago, the FTC won summary 
judgment in the Navestad robocall enforcement action discussed above. 

More broadly, the FTC has filed 85 lawsuits against 239 companies and 190 individuals for 
violations of the Do Not Call and related privacy provisions of the TSR. For the cases that have 
concluded, the FTC has recovered over $68 million in civil penalties and equitable monetary 
relief 


'* See FTC v. Navestad, No. 09-CV-6329 (W.D.N.Y. Mar. 23. 2012) (Decision and Order), available at 
httD://www.ftc.gov/opa/20 1 2/04/casht;ranl.shtm . 

” See, e.g.. United States v. JGRD, Inc., No. 2:12-cv-945 (E.D. Pa. Feb. 24, 2012) (Stipulated Final 
Order), available at http://ftc.gov/oDa/2012/02/voiceblaze.shtni : United States v. Voice Marketing, Inc., 
No. 3:12-cv-105 (D. Nev. Feb. 29. 2012) (Complaint and Stipulated Final Order), available at 
http://ftc.gOv/oDa/2012/02/voiceblaze.5hlni : United States v. Roy Cox, No. 8:1 l-cv-1910 (C.D. Cal. Dec. 
12, 201 1) (Complaint), available at http://www.ftc.gov/oDa/20l 1/12/rovcox.shtm : United States v. Sonkei 
Communications. Inc., No. 8:1 l-cv-1777 (C.D. Cal. Nov. 17, 201 1) (Complaint), available at 
http://www.ftc.gov/opa/20! 1/1 l/sonkei..shtm . 
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Question: Are the penalties the FTC imposes sufficient to deter bad actors? 

Answer: The FTC consistently seeks tough monetary sanctions and conduct prohibitions. In 
TSR enforcement actions that include allegations of fraud, the FTC typically seeks equitable 
monetary relief, requiring defendants to turn over all or almost all of their available assets, in 
order to return money to consumers victimized by the scam and to disgorge the defendants’ ill- 
gotten gains. In actions that do not include fraud allegations as well as in cases where the 
equitable monetary relief may be inadequate, the FTC typically pursues civil penalties. In these 
civil penally actions, the FTC seeks significant penalties consistent with statutory civil penalty 
factors, which include consideration of the number of illegal calls made, the revenue obtained for 
the illegal calls, and the defendant’s financial condition.^*’ 

Moreover, many FTC enforcement actions result in final court orders that include significant 
conduct prohibitions. In some cases, the final orders include permanent bans on entire lines of 
work or industries, such as bans on all future telemarketing.^' The FTC monitors these final 
orders to ensure compliance and enforces those orders against defendants who violate their 
provisions.^^ 


Question: What is the FTC doing to attack the heart of this problem? 

Answer; We are tackling this problem on multiple fronts. First, we are meeting with key players 
in the telemarketing and telecom industry to discuss industry practices and investigative 
cooperation. Second, we work closely with our numerous partners in foreign countries to 
facilitate international Do Not Call enforcement and cooperation. Third, the FTC is evaluating 
whether changes to the TSR’s Caller ID rules would strengthen our targeting and enforcement 
efforts. Fourth, the FTC continues to aggressively attack the primary “choke point” of these 
illegal calls - the dialing companies responsible for providing the technology that permits 
telemarketers to make millions of calls a day for just pennies a call. And fifth, the FTC 
continues to investigate individuals and entities believed responsible for significant numbers of 
illegal calls. 

The FTC does not have enforcement authority under the Truth in Caller ID Act of 2009. That 
law amends the Communications Act of 1934, which is enforced by the Federal Communications 


“ See 15 U.S.C. § 45(m)(l)(C)(1) (“In determining the amount of such a civil penalty, the court shall take 
into account the degree of culpability, any history of prior such conduct, ability to pay, effect on ability to 
continue to do business, and such other matters as justice may require."). 

See, e.g., FTC v. Asia Pacific Telecom, Inc., No. 1:10-3168 (N.D. III. Mar. 22, 2012) (Stipulated Final 
Order), mailable at httD://www.ftc.gov/otra/20 1 2/03/asiaDaciFic.shtm (permanent ban on any further work 
in the telemarketing industry^' FTC v. Navestad, No. 09-cv-6329 (W.D.N.Y. Mar. 23, 2012) (Decision 
and Order), available at httD://www.ftc.Eov/oDa/20 1 2/04/cashgrant.shtm (permanent ban on marketing 
grant-related products or services). 

See, e.g., FTC v. Civic Development Group, LLC, No. 2:07-cv-4593 (D.N.J. Mar. 29, 2010) (Stipulated 
Final Order), available at httD://www.ftc.gov/opaf20 1 0/03/cdg.shtm (settlement in FTC order violation 
case results in $18.8 million civil penalty and permanent bans on further telemarketing or soliciting 
charitable donations). 
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Commission (“FCC”). The Act prohibits caller ID spoofing for the purposes of defrauding or 
otherwise causing harm. In June 2010, the FCC adopted implementing rules which : ( 1 ) prohibit 
any person or entity from transmitting misleading or inaccurate caller ID information with the 
intent to defraud, cause harm, or wrongfully obtain anything of value; (2) subject violators to a 
penalty of up to $10,000 for each violation of the rules; and (3) exempt authorized activities by 
law enforcement agencies and situations where courts have authorized caller ID manipulation to 
occur,^^ 


Questions for the Record Submitted bv Congressman Ed Pastor 

PENDING MEDCO/EXPRESS SCMPTS MERGER 

Question; Chairman Leibowitz, if the Medco/Express Scripts merger is approved by the 
FTC, can you tell me what percentage of prescriptions issued by full service pharmacy 
benefit management companies — and separately the percentage of mail order drugs — 
based on current data, will be handled by the newly formed company? And can you 
additionally provide this Committee with a breakdown of the percentage handled by all full 
service PBM’s for all prescriptions, specialty drugs, generic drugs, and mail order drugs. 

Answer: On April 2, 2012, the Commission announced that it had closed its investigation of 
Express Scripts, Inc.’s proposed acquisition of Medco Health Solutions. Not all of the data you 
request was made public at that time. Nevertheless, the Commission did make public a 
statement setting forth in detail its reasons for concluding, after an intensive eight-month 
investigation, that the proposed acquisition was not likely to substantially lessen competition in 
violation of Section 7 of the Clayton Act. 

After merging, the combined entity will have a market share of just over 40% of all PBM sales, 
and a lesser share in alternative markets examined by the Commission. The Commission’s 
investigation revealed, however, that the market shares of the parties do not accurately reflect the 
current competitive environment and are not an accurate indicator of the likely effects of the 
merger on competition and consumers. There are at least ten significant competitors in the 
market for the provision of full-service PBM services to health care benefit plan sponsors. 
Competition for these accounts is intense, has driven down prices, and has resulted in declining 
PBM profit margins. Vigorous competitors have been expanding and winning business from 
traditional market leaders. The Commission saw no reason to believe that the merger would 
likely change these dynamics going forward. Additionally, the Commission’s investigation 
revealed that the specialty pharmacy market, in which pharmacies provide drugs for the 
treatment of complex and sometimes rare conditions, is substantially less concentrated than the 
overall market for PBM services. Moreover, there was little evidence of direct competition 
between Express Scripts’ and Medco’s specialty pharmacies. 

Question; In the past year, the HHS IG showed two reports that abuses are occurring in 
the Medicare Part D program because PBM’s do not pass through rebates they receive to 
either the patient or the government. Is the FTC accounting for these concerns raised by 


See http ://www.fcc.gov/guides/caller-id-and-spoo fine . 


19 



323 


these OIG reports? Is FTC considering the impact that the merger of Express Scripts and 
Medco could have on patients, health plans (including Medicare, Medicaid and TWCARE) 
and taxpayers? 

Answer: Commission staff conducted an eight-month, comprehensive investigation of the 
proposed merger of Express Scripts, Inc. and Medco Health Solutions. Staff interviewed over 
200 market participants, including health plans, other PBMs, retail and specialty pharmacies, 
pharmacy trade groups, pharmaceutical manufacturers, and healthcare benefit consulting firms. 
Staff specifically considered the impact of the merger on Medicare, Medicaid, and TRICARE, 
among other health plans. Staff also considered numerous advocacy letters and white papers 
submitted by a variety of consumer organizations. All known concerns were considered and 
taken into account during the investigation, as a result of which the Commission concluded that 
the proposed acquisition was not likely to substantially lessen competition in violation of Section 
7 of the Clayton Act. 

In another matter involving PBMs, the Commission recently took enforcement action to protect 
patients, health plans, and taxpayers from abuses in the Medicare Part D program. In January, 
the Commission ordered CVS Caremark Corporation to pay $5 million to settle charges that it 
misrepresented the prices of certain Medicare Part D prescription drugs - including drugs used to 
treat breast cancer symptoms and epilepsy - at CVS and Walgreens pharmacies. The allegedly 
deceptive claims caused many seniors and disabled consumers to pay significantly more for their 
drugs than they expected and pushed them into the “donut hole” - a term referring to the 
coverage gap where none of their drug costs are reimbursed - sooner than they anticipated or 
planned. The Commission’s order bars deceptive claims related to Medicare Part D drug prices 
and requires CVS Caremark to pay the $5 million to reimburse affected Medicare Part D 
consumers for the price discrepancy. 

UNFAIR COMPETEITION IN INTELLECTUAL PROPERTY 

As you are aware. Attorneys General representing 35 states and 3 U.S. territories sent a 
letter to the FTC Director of Bureau Competition expressing concerns about FTC’s 
enforcement priorities regarding theft of intellectual property. As you know, intellectual 
property and issues surrounding piracy are on the rise, and if left unchecked, could have 
real impacts on competition and job growth in Arizona and across the country? 

Question; Can you tell me what your agency has done in the past year to address concerns 
about theft of intellectual property? Do you foresee any future initiatives that could 
address these concerns, and if so, do you have funds in your budget to be dedicated to such 
issues? 

Answer: 1 share the concerns expressed in the letter from the Attorneys General that foreign 
companies gain an unfair advantage when they use stolen IT, or stolen intellectual property (IP), 
in competition with law-abiding American firms who pay for the use of those assets. I agree 
that, if left unchecked, such conduct may distort competition in the United States, stifle 
incentives for innovation and growth, and lead to the loss of American manufacturing and other 
jobs. 
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FTC staff have initiated a dialogue with NAAG members to explore whether the use of the 
FTC’s tools may be appropriate to address these issues. These tools could include our broad 
enforcement authority to reach unfair methods of competition under Section 5 of the FTC Act, as 
well as our policy and research capabilities. We value our partnership with the state Attorneys 
General, and we will discuss whether collaboration between the FTC and the states in this area 
might be fruitful. As Section 5 is not necessarily coextensive with state law analogues to the 
FTC Act, some states may have even greater flexibility to pursue unfair methods of competition 
theories. In addition, FTC staff will meet with companies that have expressed similar concerns. 
These discussions, in addition to FTC staff’s research and expertise, will assist us in considering 
and evaluating potential future initiatives. 

We are always mindful of resource constraints when we consider enforcement actions or 
research projects, and we constantly re-evaluate where to dedicate our funds based on the most 
current information available to us. Our goal is to achieve the best “bang for our buck” when we 
set our competition and consumer protection priorities, to ensure the greatest possible benefits 
for American consumers. 

Question: Mr. Chairman, at the hearing on Monday, in response to Rep. Diaz-Balart’s 
question on the unfair competitive harms suffered by US manufacturers when their 
overseas competitors use stolen information technology, you responded that you recognized 
the seriousness of this issue. You also seemed to suggest that you would be prepared to use 
your existing authority under the FTC Act to address it. This is an important issue for the 
State of Arizona, where over 148,000 people are employed in manufacturing. I’d like to 
ask you specifically about the types of harms that this form of unfair trade practice 
creates. If US manufacturers are less able to compete and win sales because of this 
problem, they will have fewer funds to invest in creating new jobs and developing new 
innovations. Consumers, of course, will suffer as a result. Are these types of harms for 
which the FTC Act provides a remedy? 

Answer: When Congress created the Commission in 1914, it gave the agency broad enforcement 
authority under Section 5 of the FTC Act, coupling expansive jurisdiction with more limited 
remedies. I have asked Commission staff to examine whether and to what extent the unfair 
methods of competition prong of the FTC Act might be available to address information 
technology and intellectual property piracy by foreign firms that may harm competition in the 
ways you describe. I note, however, that these issues have not been previously litigated under 
Section 5, and they may present substantial challenges involving statutory reach, jurisdiction 
over foreign companies, effective remedies, and evidentiary issues. 

Questions for the Record Submitted bv Congresswoman Barbara Lee 
MORTGAGE RESCUE SCAMS 

Question: Please provide a detailed overview of FTC’s efforts to reach minority 
communities including: 
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• The amount of FTC materials, advertising and media resources available in 
foreign languages, broken down by individual languages. 

• A breakdown of media buys and placements in print, on-line, broadcast or 
radio, with as much detail as you can provide on any ads specifically targeted 
to audiences in communities of color. 

Answer; The FTC develops a myriad of educational resources, including publications, flyers, 
videos, and audio public service announcements, on issues affecting consumers. These materials 
address a wide range of topics, including mortgage assistance relief and foreclosure rescue 
services, credit repair scams, identity theft, privacy and data security, telemarketing calls, drug 
and dietary supplement claims, and business opportunities, to name a few. As a small agency 
with a big mission, the FTC conducts consumer outreach in three main ways: through our 
website, through the media, and through an informal network of “partners,” that is, trusted 
community organizations that can get the information we prepare into the hands of the people 
who need it. This approach forms the basis of our “wholesaie/retail” approach to outreach; we 
create objective, actionable, and practical information in plain language, and in a variety of 
formats and languages, so that others can adopt them as their own and distribute them on our 
behalf. We describe our efforts to reach minority communities in more detail in response to 
Question 2 below. 

With respect to your question about the amount of FTC materials available in foreign languages, 
approximately 90% of the FTC’s English-language consumer education materials are also 
available in Spanish. These materials include audio public service announcements as well as 15 
Spanish language videos. See www.ftc.eov/multimedia/video/index es.shtml . In fiscal year 
201 1, we distributed 770,000 Spanish-language print publications, we had 822,000 visits to our 
online Spanish-language consumer information, and we had 35,000 views of our Spanish- 
language videos. 

The FTC produces educational materials in other languages on select topics. For example, we 
disseminated consumer education on mortgage foreclosure scams in Korean and we produced 
consumer education on scams targeting immigrants in Chinese, Korean, and Haitian Creole (in 
addition to English and Spanish). See www.ftc.gov/bcp/edu/microsites/immigration/index.shtm . 
When creating educational materials in foreign languages, such as our immigration fraud 
materials, we consult with community-based organizations and others to ensure that the message 
is clear and culturally appropriate. In addition to these materials, we have captioned a multi- 
topic DVD of 40 consumer videos in Chinese, Korean, and Tagalog. We have distributed these 
DVDs to legal services providers and community-based organizations nationwide. 

With respect to your question about media buys and placements, the FTC relies upon earned, 
rather than paid, media placement for the vast majority of print, online, broadcast and radio 
coverage. Recent acquisitions of paid and earned media placements include: 

• In November, 2009, we placed information about foreclosure rescue scams on public 
transit in Las Vegas, NV; Detroit, MI; Jacksonville, FL; and Sacramento, CA; and on 


22 



326 


billboards in Phoenix, AZ. The ads achieved an estimated 183 million impressions 
for a cost of $4 1 ,025 . 

• Our Spanish-language consumer tips have been featured on major websites like 
Univision.com, MSN Latino, and AOL Latino. In November and December of 201 1, 
we reached nearly 16 million people with tips about online holiday shopping, dealing 
with debt collectors, free trial offers, avoiding impostor and charity scams, and 
getting your free credit report. 

• We have distributed public service announcements to Spanish-language radio stations 
nationwide, on topics including mortgage foreclosure rescue scams, advance fee loan 
scams, bogus business opportunities, credit repair scams, debt collection, free credit 
reports, and work-at-home scams. 

• FTC staff regularly give interviews on Univision and Telemundo, the largest Spanish- 
language national broadcasting networks, and their local affiliates. 

• Beginning in June 2010, FTC staffhave conducted radio interviews about 
immigration services fraud in English and Spanish on Radio Campesina and stations 
in Ukia, CA; Chicago, IL; and New York, NY. 

• The FTC regularly issues its press releases in Spanish to more than 700 subscribers. 

Question: Is there a plan to improve your outreach especially into those neighborhoods 
that are more isolated linguistically and culturally, like those with high concentrations of 
recent immigrants? 

Answer: The FTC continually seeks to extend the distribution of consumer education material to 
new audiences through its relationships with government, non-profit, community-based, and 
business entities. These organizations often have direct avenues of communication with 
consumers. For example, FTC staff collaborated with the League of United Latin American 
Citizens (LULAC) to reach Hispanic consumers with information about online safety through 
LULAC’s 60 Technology Centers across the country. 

The FTC’s Legal Services Initiative is designed to enhance communication with legal services 
providers in underserved communities, including linguistically and culturally isolated 
communities. As part of the Initiative, FTC staff hold regional conferences with legal services 
providers, community organizations, consumer advocates, and federal and state agencies to share 
information about emerging consumer protection issues and to share educational materials. We 
encourage legal services providers, community partners, and their clients to file fraud complaints 
with the FTC’s Consumer Sentinel system to increase data about scams in diverse communities. 
In addition, when developing new education material, we consult with the contacts we develop 
through these conferences to identify hot topics and to craft messages that are culturally 
appropriate and actionable. 
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The FTC has productive, ongoing working relationships with the NAACP, the National Urban 
League, the National Council of Negro Women, 100 Black Men of America, and other national, 
state and local organizations for African-Americans. These organizations regularly request our 
materials for workshops, community fairs, and other activities. In addition, we consult with staff 
from these organizations as well as from state agency offices of minority affairs to obtain 
feedback on writing materials in an easy to use format for people with varying degrees of 
literacy. 

Our work with the NAACP is one example of how the FTC’s outreach efforts work in practice. 
The FTC has worked through the NAACP’s Financial Freedom Campaign to build on-the- 
ground support for the organization’s units. In 201 1, we met with an estimated 20 units from 
across the country at the NAACP Financial Freedom Center in Washington, DC, to introduce 
free resources on credit, debt, identity theft, and mortgages, and to encourage the organization’s 
members to file complaints with the FTC. We also provided contact information for FTC 
regional staff who are available to answer questions about consumer protection issues, 
particularly as they relate to a specific state or region. FTC staff participate in regional NAACP 
conferences as well as the NAACP’s national convention to discuss various topics, including 
foreclosure rescue scams, predatory lending, and credit repair. In addition, for the past two 
years, the FTC has hosted a web page designed specifically for NAACP members at 
ftc.gov/naacp . This site provides a direct link to access information on topics of interest to 
NAACP members and the communities they serve. 

FTC staff have similar working relationships with other organizations that represent minorities, 
such as the National Asian American Coalition, and we continue to look for ways to improve our 
outreach to underserved communities. Because communities with high concentrations of new 
immigrants may be targets of scams in the immigration process, we created education materials 
about immigration services fraud. We also are working to create materials for consumers with 
limited literacy. When developing both our immigration fraud and limited literacy materials, we 
consulted with a number of organizations, including the National Council of La Raza, LULAC, 
Casa de Maryland, Centro de La Raza, the National Asian American Coalition, the Asian Pacific 
American Legal Resource Center, the National Congress of American Indians, the Indian Arts 
and Crafts Board, Appleseed, Catholic Charities, AARP, and the Center for Applied Linguistics. 
We will continue to work with these organizations and develop relationships with others to 
improve the breadth of our outreach and help ensure that our consumer education messages reach 
ail consumers. 


DIVERSITY PLANNING FOR FTC 

Question: Please provide for the subcommittee an update on the FTC’s Office of Minority 
and Women Inclusion (OMWI) and will you provide the Subcommittee an update on their 
efforts? 

Answer: Although the Federal Trade Commission (FTC) does not have an Office of Minority 
and Women Inclusion, we do have an Office of Equal Employment Opportunity (EEO). The 
Office of EEO’s main responsibility is to maintain a continuing affirmative employment program 
to promote equal opportunity and to identify and eliminate discriminatory practices and policies. 
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To that end, the Office of EEO implemented an Exit Interview Program for all permanent 
employees departing the FTC. This procedure was identified as a “Best Practice” by the Equal 
Employment Opportunity Commission. The Office of EEO reviews the results of the surveys for 
any common reasons or trends regarding why employees are leaving the agency. Whenever 
issues or concerns are discovered, the Office of EEO is able to effectively focus its resources to 
the removal of the barrier to equality of opportunity. 

In addition, the Office of EEO collaborated with the Diversity Council to sponsor the FTC’s first 
Diversity Summit, Beyond the Numbers: Creating an Inclusive Environment, in January 2012. 
Diversity experts from the public and private sectors discussed strategies and tools that the FTC 
could use to manage its diversity and promote greater inclusion. As a result of the Diversity 
Summit, the agency’s bureaus and offices will develop and implement Diversity and Inclusion 
Plans. 

Further, the Office of EEO developed and instituted the Sexual Orientation Anti-discrimination 
Policy and Complaint Procedures. By doing so, the FTC expanded the bases upon which its 
employees can file complaints. The creation of this policy also serves the purpose of ensuring a 
workplace environment that is diverse and inclusive. The Sexual Orientation Anti- 
discrimination Policy and Complaint Procedures reaffirm the agency’s zero tolerance of 
discrimination. 

The Office of EEO continues to look for new and innovative ways to ensure that the FTC is a 
model EEO employer. 

Question; Can the FTC help to promulgate best practices in diversity in hiring, 
procurement and contracting to the businesses that you oversee? 

Answer: The FTC values and encourages diversity, but the FTC has no jurisdiction or authority 
to enforce or influence the social or demographic aspects of the hiring or contracting practices of 
private businesses. However, via our procurement/contracting functions, the FTC strongly 
supports the socio-economic procurement goals established by the Small Business 
Administration (SBA). The FTC effectively utilizes SBA’s set-aside programs when awarding 
contracts. For example, the FTC supports the program for small businesses owned and 
controlled by socially and economically disadvantaged individuals (i.e., the SBA 8(a) program). 
Under the 8(a) program certain individuals are presumed to be socially disadvantaged, including: 
African-Americans, Hispanic Americans, Asian Pacific Americans, Native Americans 
(American Indians, Eskimos, Aleuts, or Native Hawaiians), and Subcontinent Asian Americans. 
The FTC sets asides solicitations that are exclusively reserved for businesses who participate in 
the 8(a) and other SBA programs. 


IMPACTS OF THE USE OF PIRATED SOFTWARE 

Question: What specific actions can the FTC take to discourage businesses from using 
pirated software and information technology in their manufacturing operations? 
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Answer: When Congress created the Commission in 1914, it gave the agency broad enforcement 
authority under Section 5 of the FTC Act, coupling expansive jurisdiction with more limited 
remedies. The unfair methods of competition prong of Section 5 may enable the Commission to 
reach various kinds of harm to competition, and it is an important tool in our enforcement 
arsenal. The FTC also has policy and research capabilities that it can bring to bear on complex 
and novel issues. 

I have asked Commission staff to examine whether and to what extent the FTC’s tools, including 
the unfair methods of competition prong of Section 5, might be available to discourage 
information technology and intellectual property piracy by foreign firms that may harm 
competition in the United States. 

FTC staff have also initiated a dialogue with members of the National Association of Attorneys 
General to explore whether the use of the FTC's tools, including our Section 5 enforcement 
authority as well as our policy and research capabilities, may be appropriate to address these 
issues. We value our partnership with the state Attorneys General, and we will discuss whether 
collaboration between the FTC and the states in this area might be fruitful. As Section 5 is not 
necessarily coextensive with state law analogues to the FTC Act, some states may have even 
greater flexibility to pursue unfair methods of competition theories. In addition, FTC staff will 
meet with companies that have expressed similar concerns. These discussions, in addition to 
FTC staffs research and expertise, will assist us in considering and evaluating potential future 
initiatives. 

Question; The FTC has offered has offered guidance for businesses to avoid liability and 
issued voluntary principles for industry to follow. Are these tools that the FTC might 
consider — in addition to pursuing enforcement actions — in order to address the unfair 
competitive harms caused by theft of IT by manufacturers and other businesses? 

Answer: As our exploration of these issues continues, and as we evaluate whether Section 5 
enforcement actions might be appropriate, we will also consider whether we can offer 
meaningful guidance to businesses to avoid liability, as well as whether we might encourage the 
adoption of certain voluntary principles for industry to follow. We will consider whether, 
combined with targeted enforcement, these approaches might be appropriate and effective In 
bringing about positive change in this area. 

Questions for the Record Submitted bv Congressman Rodney Alexander 


UNFAIR METHODS OF COMPETITION AND THE U.S. MANUFACTURING BASE 

Mr. Chairman, following up on the line of questioning that my colleague Congressman 
Mario Diaz-Balart had for you during the hearing relating to unfair methods of 
competition and the American manufacturing base, I have a few additional questions for 
you to consider and to report back to the Subcommittee. 


26 



330 


Question: When do you think you will be able to reply to the letter from the National 
Association of Attorneys General on this issue? WiU you share a copy of your response 
with the Subcommittee? 

Answer: We responded to the NAAG letter on March 13, 2012. A copy of our response is 
attached. 
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THE CHAIRMAN 


FEDERAL TRADE COMMISSION 
WASHINGTON, O.C. 20S80 


March 13, 2012 


The Honorable Rob McKenna 
State of Washington Attorney General 
1 125 Washington St., SB 
P.O.Box 40100 
Olympia, WA 98504-0100 

Via: U.S. Mail and Email 
Dear Attorney General McKenna: 

Thank you for your recent letter regarding the important issue of stolen information 
technology. I agree that intellectual property enforcement is of critical importance to ongoing 
U.S. innovation and competitiveness. Foreign companies gain an unfair advantage when they 
engage in software piracy, at the expense of law-abiding American firms who pay their fair share 
for IT. Attacking software piracy would reduce this unfair advantage, thereby promoting 
manufacturing competition and fueling economic growth by bringing more manufacturing jobs 
back to America. 

As your letter notes, the steady decline in domestic manufacturing has been heavily 
influenced by the costs of software piracy. By some estimates, the cotmnercial value of 
unlicensed software used in emerging foreign markets tops $17 billion, which means that foreign 
manufacturers engaged in software piracy are able to evade sizeable IT costs. Meanwhile, 
American manufacturers - including irmovative stot-ups and other small businesses - routinely 
bear these IT costs as an imavoidable cost of doing business legally in the United States. 

As you know, the Commission is deeply committed to exploring issues at the intersection 
of competition and intellectual property. Through our research, policy development, and 
enforcement efforts, we continually seek to achieve the proper balance between competition and 
intellectual property - one that best promotes innovation, and thereby spurs continued economic 
growth and development. Maintaining the right balance is particularly challenging in today’s 
global markets, where the treatment of intellectual property in other countries inevitably impacts 
competition in the United States. 
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When Congress created the Commission in 1914, it gave the agency exceptionally broad 
enforcement authority under Section 5 of the Federal Trade Commission Act, coupling 
expansive jurisdiction with more limited remedies. The unfair methods of competition prong of 
Section 5 may enable the Commission to reach various kinds of harm to competition, and we 
appreciate your recognition that Section 5 is an important tool in our enforcement arsenal. As 
Section 5 is not necessarily coextensive with state law analogues to the FTC Act and other state 
consumer protection laws, some states may have even greater flexibility to pursue unfair 
methods of competition theories. 

We are always on the lookout for ways to use our broad Section 5 enforcement authority 
judiciously, yet effectively, to combat unfair methods of competition that are within the scope of 
our jurisdiction. For that reason, we appreciate your bringing the IT theft situation to our 
attention. As always, we value our partnership with the State Attorneys General, and we wish 
you all the best in your own enforcement efforts to attack the problems of software piracy and 
intellectual property enforcement. We also welcome continued discussion on this issue, and 
would be happy to meet with you and the other signatories of your letter to discuss this issue if 
you think a meeting wotild be productive. 



cc; J. Thomas Rosch, Commissioner, Federal Trade Commission 
Edith Ramirez, Commissioner, Federal Trade Commission 
Julie Brill, Commissioner, Federal Trade Conunission 
Richard Feinstein, Director, Bureau of Competition, Federal Trade Commission 
The Honorable Luther Strange, Alabama Attorney General 
The Honorable Kamala Harris, California State Attorney General 
The Honorable David Louie, Hawaii State Attorney General 
The Honorable Greg Zoeller, Indiana State Attorney General 
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The Honorable Douglas F. Gansler, Maryland State Attorney General 

The Honorable Lori Swanson, Minnesota State Attorney General 

The Honorable Michael Delaney, New Hampshire State Attorney General 

The Honorable JefBey S. Chiesa, New Jersey State Attorney General 

The Honorable Eric Schneiderman, New York State Attorney General 

The Honorable Mike DeWine, Ohio State Attorney General 

The Honorable Ken Cuccinelli, Virginia State Attorney General 

The Honorable Michael Gera^ty, Alaska State Attorney General 

The Honorable John Kroger, Oregon State Attorney General 

The Honorable Robert E. Cooper, Jr., Tetmessee State Attorney General 

The Honorable J. B. Van Hollen, Wisconsin State Attorney General 

The Honorable FepuleaT A. “AFA” Ripley, American Samoa Attorney General 

The Honorable Irvin Nathan, District of Columbia Attorney General 

The Honorable Edward T. Buckingham, Northern Mariana Islands Attorney General 
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Question; Do you agree that relying on stolen property to gain a competitive advantage is 
a form of unfair trade practice and/or an unfair method of competition? 

Answer: I share the concerns expressed in the letter from the state Attorneys General that 
foreign companies gain an unfair advantage when they use stolen IT, or stolen intellectual 
property (IP), in competition with law-abiding American firms who pay for the use of those 
assets, I agree that, if left unchecked, such conduct may distort competition in the United States, 
stifle incentives for innovation and grovrth, and lead to the loss of American manufacturing and 
other jobs. I have asked Commission staff to examine whether and to what extent this conduct 
might constitute an unfair method of competition imder Section 5 of the FTC Act, such that it 
would be appropriate to use our Section 5 enforcement authority, or other tools at the FTC’s 
disposal, to address these issues. 

Question: What methods or remedies do you believe the Commission might have at its 
disposal to combat these practices? Does the commission have enough resources to pursue 
such cases? 

Answer: When Congress created the Commission in 1914, it gave the agency broad 
enforcement authority under Section 5 of the FTC Act, coupling expansive jurisdiction with 
more limited remedies. The unfair methods of competition prong of Section 5 may enable the 
Coimnission to reach various kinds of harm to competition, including the practices described in 
the NAAG letter, and it is an important tool in oiu- enforcement arsenal. I note, however, that 
these issues have not been previously litigated under Section 5, and they may present substantial 
challenges involving statutory reach, jurisdiction over foreign companies, effective remedies, 
and evidentiary issues. The FTC also has policy and research capabilities that it can bring to 
bear on complex and novel issues. 

We are always mindful of resource constraints when we consider enforcement actions or 
research projects, and we constantly re-evaluate where to dedicate our funds based on the most 
current information available to us. Our goal is to achieve the best “bang for our buck” when we 
set our competition and consumer protection priorities, to ensure the greatest possible benefits 
for American consumers. 


31 



335 


STATEMENT OF JON T. RYMER, INSPECTOR GENERAL 
Federal Deposit Insurance Corporation 
on 

Fiscal Year 2013 Budget Request 

Subcommittee on Finmcial Services and General Government 
Committee on Appropriations 
Vnited States House of Representatives 

March 20, 2012 

Mr. Chairman and Members of the Subcommittee: 

Thank you for providing me the opportunity to 


ooiporation s ouagei lormuiation process, i ne uir is lunaeu oy a.ssessmenis paiu oy insureu 
banks and thrifts based on an institution’s average assets less average tangible equity, and from 
interest on the required investment of fund reserves held in government securities. 

Fiscal Year 2013 Budget Me:qiiest 

To successfully carry out the FDIC OIG mission in lisca! year (FY) 2013. I am proposing a 
budget of $34.6 million to fund operations and 1 30 fuli-time equivalent (FTE) positions. The 
FY'' 2013 request reflects a net decrease of approximately $10.7 million and 14 FTE positions 
below the FY 2012 appropriation. Approximately $20,841 million, or 60.3 percent, is for 
personnel compensation, and ,$7,838 million, or 22.7 percent, is for benefits to support the 
requested staffing level of 1 30 FTE. The remaining $5,889 million, or 1 7 percent, is for non- 
personnel costs, of which $2. 1 79 million, or 6.3 percent, is designated for travel costs, and 
$3.2 1 3 million, or 9.3 percent, for other services (primarily contract-related expenses to support 
resolution and receivertihip audits, material loss review (IVlLR)-related work. Federal Infonnatic 
Security Management .Act (FiSMA)-reiated work, and reviews of new corporate programs and 


The corporate budget doe.s not provide the OIG with any additional funding but instead provides the Corporation 
with an estimate of OiG expenses in accordance with the appropriated budget as approved by the Congress. 
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activities). Included in our request for other services is $97,896 to support statutorily required 
contributions to the Council of the Inspectors General on Integrity and Efficiency. Additionally, 
$497,000, or 1.4 percent, is requested for other expenses such as training and general 
administrative costs. 

Priority Areas Drive Our FY 2013 Request 

We determined our FY 2013 budget needs based on the Corporation’s estimates of institution 
failures, resolution and receivership activity, staffing levels, and our assessments of risk to the 
DIF, We also considered new FDIC programs and activities established in response to the 
financial crisis that would continue to have an impact on the DIF in the near- and long-term as 
well as core governance and business processes that support ongoing FDIC operations. We 
considered our statutorily mandated work and the continuing effects of the passage of the Dodd- 
Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) on the activities of 
the FDIC and the FDIC OIG. That said, the audit, evaluation, investigation, and management 
priorities driving our work are presented below: 

Bank Failure and Supervision-Related Work: As of December 31,2011, there were 8 1 3 
institutions on the Problem Bank list. Total assets of problem institutions were $3 19.4 billion. 
Thus, additional failures will likely continue to impact our MLR-related workload during the 
remainder of FY 2012 and into FY 2013, though at a more manageable level. Of note, in that 
regard, under the Dodd-Frank Act, beginning in January 2012 and through December 201 3, the 
material loss threshold is $150 million. During FY 2012, we are also continuing some work 
examining MLR-identified issues and trends in greater depth so that we can continue to inform 
the FDIC and others of our findings and suggest possible improvements and recommended 
changes to strengthen the examination and other supervisory processes. We have begun to 
review and monitor changes the FDIC has implemented in its supervisory processes to determine 
whether those changes have achieved their intended goals. We are also responding to a February 
2012 request from the Chairman of the Senate Banking Committee that we audit and report on 
specific aspects of the FDlC’s examination processes related to community banks. 

Resolution and Receivership Activities: The FDIC has increased its permanent resolution and 
receivership staffing and has significantly increased its reliance on contractor and term 
employees to fulfill the critical resolution and receivership responsibilities associated with the 
ongoing FDIC interest in the assets of failed financial institutions. At the end of 2008, on-board 
resolution and receivership staff totaled 491, while on-board staffing at the end of 201 1 was 
about 1,800. As of year-end 201 1, the dollar value of resolution and receivership-related 
contracts awarded for 201 1 totaled $1.2 billion of a total of $1 .4 billion for all contracts. 

The FDIC was managing 426 receiverships holding $28,5 billion in assets as of December 2011. 
Additionally, through purchase and assumption agreements with acquiring institutions, the 
Corporation has entered into more than 270 shared-loss agreements (SLA) covering 
$209.4 billion in assets at inception. Under these agreements, the FDIC agrees to absorb a 
portion of the loss — generally 80-95 percent — ^which may be experienced by the acquiring 
institution with regard to those assets, for a period of up to 10 years. In addition, the FDIC has 
entered into 3 1 struetured sales transactions to dispose of assets with an unpaid principal balance 
of $25.4 billion at inception. Under these arrangements, the FDIC retains a participation intere.st 
under agreements with the third-party managers of the assets. 
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Our initial work in these areas during 2010 and through June 201 1 focused on compliance with a 
limited number of shared loss and structured sale ^reements, and identified over $80 million in 
questioned costs and funds put to better use. During FY 201 1, of a total $67 million that the 
FDIC had disallowed based on our audits, it recovered $37.6 million, and $31 .5 million more is 
currently being pursued. In the course of our work, we also made important recommendations to 
the FDIC to better ensure effective oversight of these risk-sharing agreements. We are 
continuing to look at individual agreements but have also looked more broadly at program 
monitoring and controls, which are now more highly developed and have made 
recommendations for improvements. In addition, we have devoted resources to the FDIC’s 
oversight of the pool of assets retained in receiverships, which pose direct risk of loss to the 
receiverships and ultimately to the DIF. We have looked more closely at franchise and asset 
marketing activities and at specific financial reporting and procurement aspects of resolution and 
receivership activities. Particularly in the contracting area, we want to help ensure that the FDIC 
has effective controls in place and that costs paid to contractors are allowable and reasonable. 

H.R. 2056 Assignments: FI.R. 2056, as amended, requires that the FDIC Inspector General 
conduct a comprehensive study on the impact of the failure of insured depository institutions and 
submit a report, along with any recommendations, to the Congress not later than 1 year after the 
date of enactment (i.e,, by January 3, 2013). The scope of the study, as defined in the legislation, 
must include institutions regulated by the FDIC, the Board of Governors of the Federal Reserve 
System (FRB), and the Office of the Comptroller of the Currency. 

We have initiated or planned multiple assignments to respond to H.R. 2056 and are coordinating 
outwork with the Treasury and FRB OIGs. Our work will span FY 2012 and FY2013 and 
include, among other items, reviewing aspects of the FDIC’s shared-loss agreements, risk 
management enforcement actions, appraisals, loan work-outs, and private capital investments. 

We are also coordinating with the U.S. Government Accountability Office (GAO), as it also has 
responsibilities under the legislation to examine and report on a number of related areas. Both 
our office and the GAO may be required to appear before the Committee on Banking, Housing, 
and Urban Affairs of the Senate and the Committee on Financial Services of the House of 
Representatives, not later than 1 50 days after the date of the publication of the studies to discuss 
the outcomes and the impact of federal regulations on bank examinations and failures. 

DoM-Frank Act-Related Activities-. The Dodd-Frank Act is intended to bring about far- 
reaching changes to restore market discipline, internalize the costs of risk-taking, and make the 
regulatory process more attuned to systemic risks. It also greatly expands the FDIC’s regulatory 
authority. Specifically, the Act gives the FDIC the power to resolve certain large, complex, and 
interconnected financial institutions when they run into problems. The FDIC established the 
Office of Complex Financial Institutions, whose responsibilities in connection with systemically 
important financial institutions include an Orderly Liquidation Authority to resolve bank holding 
companies and non-bank financial institutions, if necessary, and a requirement for resolution 
plans that will give regulators additional tools with which to manage the failure of large, 
complex enterprises. Our office will be monitoring the activities of this new office as it 
continues to establish itself, and we will likely conduct more in-depth work during FY 2013. 

The Dodd-Frank Act also created the Financial Stability Oversight Council (FSOC) to identify 
and respond to the threat of systemic risks, and the FDIC is among the Council’s voting 
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members. In carrying out its many new responsibilities under the Dodd-Frank Act, the FDIC has 
been involved in extensive rulemaking and closely coordinates with the other federal regulatory 
agencies. As a member of the Council of Inspectors General on Financial Oversight (CIGFO), 
the FDIC OIG also has responsibilities under the Dodd-Frank Act to monitor the FDIC’s 
involvement on the FSOC and to join with other CIGFO members to address cross-cutting issues 
impacting the financial system. One such ongoing effort is a joint review to examine the 
controls and protocols that the FSOC and its member agencies have put in place to ensure that 
FSOC-collected information, deliberations, and decisions are safeguarded from unauthorized 
disclosure. It is possible that other work for FY 2013 may logically follow from this initial joint 
effort, and we would expect the OIG to play a key role, given the FDIC’s responsibilities under 
the Dodd-Frank Act and as a member of the FSOC. 

The FDIC’s Governance and Core Business Processes: We are striving to the extent possible 
in FY 2012 through audits and evaluations to help ensure sound governance processes at the 
FDIC and attention to overall cost controls and efficiencies. Our focus is on the risks inherent in 
the FDIC’s core business processes, such as contracting, administrative functions, financial 
management, and information technology, which have been stressed, given the Corporation’s 
escalating workload over the past few years. We will conduct our annual FISMA review and 
related privacy work, as indicated. We will use available OIG resources in FY 2012 and beyond, 
supplemented by contractors, to ensure the effectiveness, efficiency, economy, and integrity of 
FDIC programs and operations and the continued success of the FDIC during these still 
challenging times. 

Investigation Priorities: Throughout FY 2012 and into FY 2013, our Office of Investigations 
will continue its efforts to prevent, detect, and investigate criminal or otherwise prohibited 
activity that may harm or threaten to harm the operations or integrity of the FDIC and its 
programs. We will maintain our close working relationships with law enforcement partners, 
including the Department of Justice; the Federal Bureau of Investigation; and other federal, state, 
and local law enforcement agencies. We will also coordinate closely with FDIC divisions and 
offices and other regulatory OIGs in conducting financial services investigations, both criminal 
and civil. The OIG also actively participates on numerous mortgage fraud and other financial 
fraud working groups nationwide to keep current with new threats and fraudulent schemes that 
can undermine the integrity of the FDIC’s operations and the financial services industry as a 
whole. These include the Bank Fraud Working Group, Mortgage Fraud Working Group, and 
Federal Financial Enforcement Task Force, all spearheaded by the Department of Justice. 

Our current caseload includes 253 active investigations. Of these, 1 14 relate to open bank 
matters and 126 to closed bank matters. We anticipate that our FY 2013 caseload would 
continue to include a large number of open and closed bank matters, sometimes involving fraud 
and other misconduct on the part of senior bank officials, and including mortgage and 
commercial loan fraud exposed by turmoil in the housing, commercial real estate, and lending 
industries. The remaining investigations would likely include cases involving misrepresentations 
of FDIC insurance or affiliation, concealment of assets, computer crimes, and a small number of 
employee misconduct cases. 
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Management Priorities-. As a key activity related to our internal goal of building and sustaining 
a high-quality staff, effective operations, OIG independence, and mutually beneficial working 
relationships, we are currently focusing on the internal operations of our office-the management 
and business aspects of the OIG. Guided in part by the standards outlined in the IG community's 
Silver Book, we are examining our day-to-day policies, procedures, and business processes to 
ensure appropriate controls, efficiency, effectiveness, and quality in all aspects of our work as an 
OIG. We have a number of projects underway designed to ensure cost-effective management 
and security of OIG resources; quality and efficiency of audits, evaluations, investigations, and 
other activities; professional development and training; strong working relationships; and 
effective risk management activities. These projects will be continuous and in order to be 
successful, many will span the current fiscal year and FY 2013. 


FDIC OIG Planning for FY 2013 Builds on Past Accomplishments 

Each year, the OIG reexamines its mission and vision, validates the strategic goals, develops 
performance goals, and identifies key efforts to support agreed-upon strategic goals. During the 
remainder of FY 2012 and into 2013, we anticipate the bulk of our work to address the goals 
related to Supervision, Insurance, and Receivership Management. However, we are also 
focusing more on the FDIC’s management and controls over strategic resources and have several 
assignments underway or planned in that regard. We expect to continue the successful pursuit of 
the FDIC OIG mission, as evidenced in our FY 201 1 results of audits, investigations, and 
evaluations, which included; 


$3,97 billion in actual and potential 
monetary benefits (Note— this number is 
unusually high for a fiscal-year period and 
is largely attributable to one investigative 
case involving ordered restitution of $3.5 
billion.) 

184 indictments/informations 


• 138 convictions 

• 112 arrests 

• 89 referrals to the Department of Justice 

• 38 audit and evaluation reports issued 

• 7 1 non-monetary recommendations to 
FDIC management 


During FY 2012 to date, we identified an additional $26.4 million in potential monetary benefits 
and 1 6 non-monetary recommendations from our audits and evaluations, and we recorded an 
additional 44 criminal indictments and 40 convictions. 

CO.NCLUSION 

The FDIC OIG appreciates the support it has received from the Congress and the FDIC over the 
past years. Our work in FY 2013 will continue to build on our efforts of the past. We believe 
that our FY 2013 budget strikes an appropriate balance between the mandate of the Inspector 
General Act, other legislative requirements, consideration of FDIC mission priorities, the 
challenges and still uncertain conditions in the banking industry and at the FDIC, and associated 
risks. Most notably, the budgetary resources we have proposed will allow us to provide needed 
oversight to protect the government’s and taxpayers’ interests and to help sustain public trust and 
confidence in the nation’s financial system. We reaffirm our commitment to effectively and 
efficiently conduct work in service to the Congress, the FDIC, and the American public. 
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The Honorable Jon T. Rymer 

Mr. Jon T. Rymer was nominated by President Bush and confirmed by the 
Senate as the Inspector General of the Federal Deposit Insurance 
Corporation on June 22, 2006. He was sworn into oIBce on July 5, 2006. 

Mr. Rymer is a Certified Internal .Auditor and a Certified Government 
Auditing Professional. He is currently serving as the Chairman of the Audit Committee of the 
Council of the Inspectors General on Integrity and Efficiency. He serves as Vice Chair of the 
Council of Inspectors General on Financial Oversight. He is also a member of the Comptroller 
General's Advisory Council on Government Auditing Standards. 

From 1981 through 1992, Mr. Rymer was Executive Vice President of First American National 
Bank ofTennessee. He was also Executive Vice President of Boatmen's Bank of Arkansas from 
1992 through 1997. 

In 1997 he joined the accounting firm of KPMG LLP, where, as a Director, he provided serv'ices 
for banking clients on matters of process improvement, assurance processes, and internal 
auditing. His clients ranged from international banks to community banks, thrifts, and credit 
unions. 

Mr. Rymer has sen-'ed for over 30 years in the active and reserve components of the U.S. Army. 
His awards include the meritorious sendee medal with oak leaf cluster and the humanitarian 
service medal. He is a graduate of the LI.S. Army's Inspector General School. 

Mi, Rymer is a graduate of the University ofTennessee where he received a Bachelor of Arts 
degree in Economics. He also earned a Master of Business Admini-stration degree from the 
University of Arkansas. 
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